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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of: . Docket Nos. 


H. L. HAWKINS & H. L. HAWKINS, > G-18077 
JR., OPERATOR, ET AL. : 


W. S. KILROY (OPERATOR), ET AL. >: G-18175 
JOHN A. NEWMAN, OPERATOR, ET AL. : G-18481 
SHELL OIL COMPANY : G-18805 
CALLERY PROPERTIES, INC. : G-18857 
GREGORY J. GALLAGHER > G-19308 
THE SPARTA OIL COMPANY : G-19964 
SKELLY OIL COMPANY : G-20155 
THE SUPERIOR OIL COMPANY : G-20353 
GREGORY J. GALLAGHER > G-20385 
SOCONY MOBIL OIL COMPANY, INC. > G-18384 


PAN AMERICAN PETROLEUM COR- : 
PORATION > CI63-1445 


H. B. LIVELY (OPERATOR), ET AL. > CI62-1220 
THE ATLANTIC REFINING COMPANY — : CI60-459 


ROBERT MOSBACHER, OPERATOR, : CI60-343 
ET AL. 2 


NORTH CENTRAL OIL CORPORATION, : CI60-434 
OPERATOR : 


WOODS EXPLORATION AND PRODUC-  : CI 60-495 
ING COMPANY, ET AL. : 


1 


(1-2) 


C.W. COFFEY AND NORTH CENTRAL: CI60-496 
OIL CORP. : 


BEN H. SCHNAPP (OPERATOR), ET AL. : CI60-642 
THE SUPERIOR OIL COMPANY : CI63-584 
HUMBLE OIL & REFINING COMPANY > CI63-1057 


[2] 
TIDEWATER OIL COMPANY : CI63-1134 
MARATHON OIL COMPANY : CI60-497 


STEWART & COUGER DRILLING : CI60-541 
COMPANY, ET AL. : 


KIRBY PETROLEUM COMPANY, : CI60-610 
OPERATOR : 


OIL RESERVES CORPORATION, : C161-468 


OPERATOR 
GEORGE R. BROWN : CI61-1688 


A. F. CHILDERS, JR. (OPERATOR), : CI62-1152 
ET AL. : 


SKELLY OfL COMPANY : CI63-672 
SUN OIL COMPANY : C160-348 
KILROY PROPERTIES, INC. : CI60-478 
HUMBLE OiL & REFINING COMPANY: CI64-677 
H. L. HUNT, OPERATOR, ET AL. : CI61-1221 
H. L. HUNT : CI61-1282 


HASSIE HUNT TRUST, OPERATOR, : CI61-1283 
ET AL. > 


CAROLINE HUNT SANDS : CI61-1343 

CAROLINE HUNT TRUST ESTATE : CI61-1344 

LAMAR HUNT TRUST ESTATE : CI61-1345 
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(2-3) 
NELSON BUNKER HUNT > CI61-1346 
PLACID O1L COMPANY, OPERATOR, : CI61-1682 


Hearing Room F-G, 

Federal Power Commis- 
sion, 

441 G Street, N. W., 

Washington, D.C. 

Thursday, April 24, 1964. 


The above-entitled matters came on for prehearing 
conference, pursuant to notice, at 10:00 o'clock a.m. 


[3] 
BEFORE: 
HARRY C. SHRIVER, Presiding Examiner 


APPEARANCES: 


WILLIAM J. LE BUHN, appearing on behalf of Trunk- 
line Gas Company. 


STUART J. SCOTT 
and 

BERNARD A. FOSTER, JR., appearing on behalf of 
the Atlantic Refining Company. 


DAVID K. KADANE 

EDWARD M. BARRETT and 

BERTRAM D. MOLL, appearing on behalf of Long Is- 
land Lighting Company. 

CLIFFORD O. STONE, JR., appearing on behalf of Pan 
American Petroleum Corporation. 


OLIVER L. STONE and 
THOMAS G. JOHNSON, appearing on behalf of Shell 
Oil Company. 


(3-4) 


ALBERT C. MC CLAIN and 
JESSE FOSTER, JR., appearing on behalf of Humble 
Oil & Refining Company. 


J. EVANS ATTWELL, appearing on behalf of W. S. 
Kilroy (Operator), et al and Robert Mosbacker, 
Operator, et al. 


MORTON L. SIMONS 
and 

KENT H. BROWN, appearing on behalf of the Public 
Service Commission of the State of New York. 


[4] 
WILLIAM T. KILBOURNE 
and 


H. W. VARNER, appearing on behalf of the Superior 
Oil Company. 


PHILLIP D. ENDOM and 
FRANCIS H. CASKIN, appearing on behalf of Sun Oil 
Company. 


SHERMAN S. POLAND and 
RICHARD DENT, appearing on behalf of Skelly Oil 
Company. 


R. JOSEPH OPPERMAN, appearing on behalf of 
Marathon Oil Company. 


THOMAS G. CROUCH, appearing on behalf of H. L. 
L. Hunt, Hassie Hunt Trust, Caroline Hunt Sands, 
Caroline Hunt Trust Estate, Lamar Hunt Trust 
Estate, and N. B. Hunt. 


PAUL W. HICKS, appearing on behalf of Placid Oil 
Company. 


RICHARD F. GENERELLY and 
OLLIE D. BROWN, JR., appearing on behalf of H. L. 
Hawkins and H. L. Hawkins, Jr. 


RICHARD F. GENERELLY, appearing on behalf of 
Callery Properties, Inc. 
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[5] 
RICHARD F, GENERELLY, May, Shannon and Morley, 
1700 K Street, N. W., Washington, D. C.; and 
P. H. SWEARINGEN, JR., Matthews, Nowlin, Macfar- 
lane and Barrett, 1501 Alamo National Building, 
San Antonio, Texas 78205. 


W. V. BALLEW, JR., appearing on behalf of Oil Re- 
serves Corporation. 


CARROLL L. GILLIAM, appearing on behalf of Pan 
American Petroleum Corporation. 


TOM P. HAMILL 

R. D. HAWORTH and 

D. L. SMITH, appearing on behalf of Socony Mobil Oil 
Company, Inc. 


CLYDE E. WILLBERN, appearing on behalf of Tide- 
water Oil Company. 


J. HARRY MULHERN 

EDWARD S. KIRBY and 

JAMES R,. LACEY, appearing on behalf of Public 
Service Electric and Gas Company. 


DAVID S. LICHTENSTEIN, appearing on behalf of the 
Staff of the Federal Power Commission. 
Staff Counsel's Technical 
Aide and Consultant: 


Russell T. Jones, Jr. 


[6] 


PROCEEDINGS 


PRESIDING EXAMINER: May we please come to 


order. 
* OK OK 


(14-15, 18) 


[14] 


MR. SIMONS: I wonder, Mr. Examiner, if I might re- 
spond to counsel's inquiry here because it does seem 
ambiguous, at least to me. 

If counsel is suggesting that in determining the in- 
line price the only use of the in-line price that would be 
made would be to fix the price for the period following 
the order, following the finding andno use would be made 
of it otherwise, then my client would disagree. We have 
consistently taken the position that when you determine 
the in-line price, you use it not only to determine or to 
fix the rate for the future, the rate at which a certificate 
shall be issued, but you also use it -- 

PRESIDING EXAMINER: For the rates in question. 


[15] 


MR. SIMONS: Pardon? 

PRESIDING EXAMINER: The rates, for the prices in 
question? 

MR. SIMONS: For the past period during which a 
higher rate may have been collected subject to a tem- 
porary certificate. This has been termed loosely the 
refund question and without necessarily agreeing that 
that is the right term for it, but simply using it as a 
handy handle, it has been our position consistently that 
where a rate is collected under a temporary certificate 
which, upon a hearing, statutorily required hearing un- 
der Section 7, turns out to be in excess of the appro- 
priate in-line price, the Commission is obligated upon 
issuing the certificate to require full refunds of all ex- 
cess amounts theretofore collected. 

PRESIDING EXAMINER: That is my understanding. 

* eK 


[18] 


MR. DENT: Your Honor, if I understand the state- 
ment of counsel for Public Service Commission of New 
York correctly, there will apparently be an issue of rep- 
arations in this hearing. I use the word "reparations" 
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(18, 22-23, 25) 


because that is what it is, the question whether the Com- 
mission has power to order reparations is involved on a 
refund under unconditioned temporary certificates. The 
Public Service Commission case here in the District of 
Columbia Court of Appeals was just cited. I would like 
to point out that case -- that question of power of rep- 
arations is now before the Supreme Court on appeal, on 
petition for certiorari by Skelly Oil Company. 

It is our position that the Commission has never 
taken the position that it has the power to order repara- 
tions under unconditioned temporary certificates and 
therefore that should not be an issue in an in-line cer- 
tificate hearing. If it is an issue, then Skelly Oil Com- 
pany goes along and reserves the right to offer cost of 
service company-wide and area cost of service evidence 
to support its equitable arguments on that reparations 


question. 
* kK 


[22] 
x * * 
MR. SIMONS: *** I would like to suggest that there 
is another issue in this case, a very important issue and 
that that isthe need ofthe pipelines. In most ofthe prior 


cases the need of the pipelines has been stipulated. I 
think the time 


[23] 


has come to stop that and to see what we really have 


here. 
* * x 


[25] 


* Ok Ok 
I think the time has long since come for this Com- 
mission to call a halt to the practice of issuing certif- 
icates to producers to sell gas to pipelines which sim- 
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(25, 28-29) 


ply cannot put a single Mcf more of gas into their sys- 
tem. 

We have had cases where certificates have been is- 
sued to pipelines, temporary certificates have been is- 
sued, and all that happens under the temporary is that 
the pipeline pays under its take or pay clause, it never 
takes any of the gas. Now, if ever there is a case of no 
need I think that is it. 

I think particularly in light of this Commission's re- 
cent revision of its 12-year deliverability rule for pipe- 
lines, a re-examination is needed of the degree of need 
which must be shown to support public convenience and 


necessity in a producer certificate case. 
* KOK 


[28] 


Turning now to the refund matter and to Mr. Lich- 
tenstein's comment on my comment, I realize again that 
a prehearing conference is not a place to get into argu- 
ment about what an appeal means, but I would point out 
that the Commission in the Skelly case said that it had 
the power to order refunds, but it would not exercise it. 
The New York Commission and others did not think that 
that was a correct decision. We appealed it and the 
Court of Appeals remanded the case. Petitions for cer- 
tiorari have been filed by the producers. But the Com- 
mission's position in New York's appeal was not sus- 
tained, Mr. Lichtenstein to the contrary. The case was 
remanded and we were the 


[29] 


successful petitioner there. 

I suppose that sometime in the later stages, the brief 
writing stages of this case we will get into a discussion 
of the meaning of that case, but I did not want Mr. Lich- 
tenstein's comment to go by unchallenged. 


(29-30) 


Turning to the refund matter and the evidence re- 
quired, assuming that the Commission has discretion not 
to order refunds based on equitable considerations, and 
this is only an assumption because again I want to make 
it quite clear that the Commission's actual failure to 
order refunds on the theory that it had discretion not to 
do so, has never been sustained, and it is a point which 
will have to be litigated if it should ever arrive at that 
conclusion again. There is nothing in the Court of Ap- 
peals decision to suggest that the equitable considera- 
tions which moved the Commission are to in any way be 
determined by cost data, by the just and reasonable rate 
data. In fact, the opinion itself makes perfectly clear 
that such evidence is not relevant. Cross-appeals were 
taken in that case. The New York Commission together 
with two distributing companies appealed from the fail- 
ure of the Commission to order refunds. Certain of the 
producers, including Mr. Attwell's client, Mr. Dent's 
client, appealed from the Commission's failure to util- 
ize, to give any weight to the cost evidence which had 
been presented in that record by the 


[30] 


producers. The court very specifically held, as part of 
the same opinion which said that the question of refunds 
may rest on equitable considerations, as part of that 
same opinion, said that the Commission was not re- 
quired to give any weight to cost data, that this was not 
a rate case and that the standards that were to be ap- 
plied in a rate case and the evidence to be received in 

a rate case were not applicable. 

Accordingly, in the event that the producer appli- 
cants here were to present cost data in an effort to show 
the justness and reasonableness of their rate as they 
would in a Section 4 or Section 5 proceeding, it would 
be our intent to move to strike or to move to exclude 


such data. 
* oe Ok 


(33, 52-54) 


[33] 
x OK OK 

MR. O. STONE: Mr. Examiner, my name is Oliver 
Stone representing Shell Oil Company. 

Just to be sure I understand counsel for the New 
York Public Service Commission, I would like to ask 
this question to get it clear: Are you urging that -- 
rather are you contending that need by the pipelines is 
an issue in this case and that need by the pipelines has 
to be established in this case? 

MR. SIMONS: Yes, sir. 

MR. O. STONE: Therefore, you would not be willing 
to stipulate, of course, that there is a need by the pipe- 
lines for the gas that they have contracted for which is 
involved here? 

MR. SIMONS: No, sir. 


MR. ATTWELL: *** 


[53] 
* * * 

As I understand Mr. Simons' position, he will not 
stipulate as to need for the gas, that is the pipeline conr 
pany's need for the gas and that he takes the position 
that it must be shown in this case or else the producer 


applications fail. 
* KOK 


[54] 


PRESIDING EXAMINER: Thank you. 
Do you wish to make a comment on that, Mr. Sim- 


ons? 
10 


(54-55) 


MR. SIMONS: With respect to the matter of need? 

PRESIDING EXAMINER: Yes. 

MR. SIMONS: I think there is a conflict in position 
between ourselves and Mr. Attwell. 

From an evidentiary standpoint, perhaps the matter 
_ can be simplified a bit, I don't really know. Mr. Att- 
well says that the pipeline's facilities have been certif- 
icated. Perhaps it would be helpful in this proceeding 
to have a reference to the order certificating those. If 
the applicants desire to rest on that alone, of course, ~ 
that would be their option and their responsibility. But 
we would take the position and I want to be very specific 
about the type of need that Iam calling for here. In the 
earlier proceedings -- well, let me back up all the way. 

In the first proceedings that started after the Phil- 
lips decision in 1954, it was quite common in a pipe- 
line expansion case to consolidate the pipeline dockets 
and pro- 


[55] 


ducer dockets. The two would be heard together. Re- 
ferring to something Mr. Attwell said this morning, the 
original dockets involving the sales to Florida Gas in 
G-18338, my recollection there is that the two, the pro- 
ducer dockets and the pipeline dockets were split into 
two halves, they were run at the same times; the pro- 
ducer dockets, after New York had been excluded -- 
this goes back some years -- were held on an informal 
hearing and they were issued an order depending on the 
order in the pipeline docket, but again the idea was that 
the two were to be geared together. 

PRESIDING EXAMINER: This was true if there were 
several suppliers to the pipeline. 

MR. SIMONS: Yes. In fact, I think in that specific 
case a large number of suppliers to the pipeline were 
consolidated together in one proceeding. 

PRESIDING EXAMINER: I see. 

MR. SIMONS: But not with the pipeline docket. 
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(55-56) 


Then as you come more forward in time closer to 
the present, the Commission seems to have abandoned 
that policy, so far as scheduling hearings, and does not 
appear to be relating the pipeline expansion case or try- 
ing to tie together the pipeline expansion case to the pro- 
ducer-certificate case, and I think that this has caused 
certain troubles, certainly that we have become aware 
of. For 

[56] 
example, the Commission has issued temporary certif- 
icates to a producer to make a sale which, even under 
the most generous view, the pipeline may not need, let's 
say, until the following November or a year from the 
following November, in other words, for its pending ex- 
pansion program, but it does not need it at that time. 
That frequently will cause it to be in a situation where it 
must take the gas today, even though it does not need it 
for eight months or a year and eight months. I think 
there has to be a closer tying in of the two factors. 

Now, the need type evidence -- need is sort of an 
amorphous term. 

PRESIDING EXAMINER: Do we have to get into that 
in this proceeding ? 

MR. SIMONS: Well, I think we do, because I think 
that need is an essential element of public convenience 
and necessity. I mean necessity implies need and it 
implies a public need. I wanted to limit that. I think in 
the broadest gauge need would require a showing that it 
is needed by the consumers to whom this gas will ulti- 
mately flow. That is not what I had in mind. What Ihad 
in mind was a more limited showing of need, to wit: 
That the four purchasing pipelines here involved can 
take this gas without placing themselves in a take or 
pay situation, without aggravating an existing take or 
pay situation and without cutting back 


(57-58) 
[57] 


on any lower priced gas in order to take it. 

In other words, the concept of need that I am insist- 
ing on here is not what I would call the very broad need 
matter, but solely a showing that the pipelines here have 
a need when measured against their take or pay obliga- 
tions in their existing contracts. I would think that the 
evidence which might be relevant on that would be a 
showing by the pipelines of what their minimum takes 
are under their existing contracts, including these spe- 
cific contracts here involved and without these con- 
tracts what their maximum takes are, what their maxi- 
mum right to take is, and what their through put is, or 
what their sales are and the relationship between these. 
I think also a showing of the type that the Commission 
asked the pipelines, certainly the pipelines to make a 
couple of months ago, as to how much gas they have 
pre-paid under take or pay clauses. 

This is a very limited concept of need. That was 
what I had in mind when I made my suggestion. 

MR. LICHTENSTEIN: Mr. Simons, are you familiar 
with a condition which was imposed in Opinion 412 and 
indeed in a number of other recent opinions with re- 
spect to take or pay for? Thus, in Opinion 412 there 
was a condition providing that the certificates issued 
are granted upon the further express condition that the 
allowance of a take or pay for provision is in the appli- 
cant's contracts is 


[58] 


subject to our ultimate disposition with respect to such 
provisions in the rule making proceeding in Docket No. 
R-199 and so forth. 

MR. SIMONS: Yes, sir. 

MR. LICHTENSTEIN: Would this just as a matter of 
information, would a condition of this nature meet your 
demands with respect to take or pay for liabilities; 
would it satisfy you, such a condition? 
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(58-59) 


MR. SIMONS: No, sir, and I would be happy to state 
why not. 

First of all, I think the order is -- the provision is 
quite inadequate to solve the problem that Ihave. We 
have the immediate problem, we have pipelines being 
forced into a situation where they are paying for gas 
that they are not taking, where I am sure that they are 
going to try and include this in their rate base and pass 
the cost on, and the mere fact that the Commission 
says, 'We may get around to this next year, the year af- 
ter or five years from now in R-199, in a way which we 
don't indicate now" it seems to me is totally inadequate. 
as the D. C. Circuit said in response to a contention that 
this was an improper condition, it is remote, specula- 
tive, you can't tell what it is going to do now. I am also 
aware that this R-199 docket has been pending for some 
two or three years with no further action. It just doesn't 
seem to me that the 


[59] 


pendency of a rule-making docket is any solution toa 
problem which is immediate and pressing. 

PRESIDING EXAMINER: Mr. Generelly? 

MR.GENERELLY: Mr. Examiner, if we have left 
that for a moment, I think one more thing on the stipu- 
lation I had better make clear for the record in the light 
of an earlier statement. Stewart and Couger Drilling 
Company cannot agree to the stipulation since they are 
no longer an applicant in any sense for a certificate in 
this case and since no sales of gas have ever been made 
under the temporary authorization previously granted. 

Hawkins and Hawkins would agree to the first two 
points of the stipulation, namely that their application 
should be identified and that the contract was entered 
into at arm's length. They are, however, unable tocom- 
ply with any authorization order that may come out and 
they are unwilling to go forward with the sale since they 
no longer own the property and are not making the sale. 
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(59-61) 


I do want that on the record that they have not agreed in 
a sense to their ability. 

PRESIDING EXAMINER: Very well. 

MR. KILBOURNE: Could I ask Mr. Simons on whom 
is he placing this burden to show the need for this gas? 
Are you placing it on the producers or on the pipelines? 

MR. SIMONS: On the applicants in the proceeding. 


[60] 


MR. KILBOURNE: On the applicants. 

MR, SIMONS: Yes. 

As I understand it the burden of proof as to all ele- 
ments is on the applicants and I would assume that the 
applicants would have no difficulty obtaining appropriate 
witness from their pipeline purchaser. 

MR. KILBOURNE: Would you give me the benefit of 
your reaction to this, as to whether you consider this to 
be a proper issue in this case and whether we do have 
such a burden, Mr. Examiner? 

PRESIDING EXAMINER: I am not going to rule on 
that at the moment. It must be one or the other, the 
producer or the pipeline, the burden of either the pro- 
ducer or the pipeline. It would seem to me, offhand, it 
would be the burden of the pipeline. 

MR.C.STONE: Your Honor, I do not recall the spe- 
cific docket but in the J. M. Hubber case, I believe it is 
G-13200 or G-12300, there was a case where the Com- 
mission specifically stated that in a producer-certif- 
icate proceeding, absent any pipeline companies being 
a party to that proceeding that the producers did not 
need to go forward and show the pipeline's need for their 
gas. I do not recall the specific docket, but you caneas- 
ily trace it, Iam sure, through the FPC reports. 

PRESIDING EXAMINER: That was a case in which 
the pipe- 


[61] 
line was not a party, that is exactly right. 
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(61-62) 


MR. SIMONS: I would think that would be a correct 
statement of law, if no issue was raised as to the mat- 
ter. In other words, there’ have been earlier proceed- 
ings, the Union Texas proceeding, G-13221, et al, now 
pending before the Commission on exceptions to the Ex- 
aminer's decision was one where we had a pre-hearing 
conference and in the first day we entered into a stip- 
ulation very much like the one we entered into today and 
one of the things that was stipulated to by all parties 
was that need was shown by the existence of the con- 
tracts, all parties were satisfied that that satisfied that 
requirement. But the statute is very specific, that a 
certificate shall issue on the basis of a showing that the 
public convenience and necessity so require. We are 
talking about the public convenience and the public ne- 
cessity for this specific sale. I think it is generally true 
that in most recent cases this has not been an issue, 
that the sole issue has been the initial price. I think 
that potentially in a producer-certificate application 
you might have, say, four or five issues and if all par- 
ties are agreed that there is no real issue as to all but 
one, your whole case focuses on that one, but that doesn't 
mean that the other three or four issues don't exist or 
might not exist in some other case, they just don't ex- 
ist for that case. And again going back to the 
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way it used to be done earlier when the dockets were 
consolidated, I think the practice was that the pipeline 
did show its need because it was also an applicant con- 
solidated with the producers. I don't think the differ- 
ence in procedure in any way changes the law or the 
burden of proof. It is a different way of going about it; 
many times it is very effective. 

MR. KILBOURNE: Then you are agreeing with Mr. 
Stone that the burden is on the pipeline then not on the 
applicant ? 

MR. SIMONS: No, sir, I would think that the burden 
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is on the applicant. I would suppose that you would han- 
dle it by having witnesses from the pipelines, but I would 
think that the burden is on an applicant as to all ele- 
ments of his case. 

PRESIDING EXAMINER: Well, I will say this, I will 
expect the producers to show, make a showing -- the 
pipelines here are parties and they have -- 

MR. KILBOURNE: The pipelines are here as inter- 
veners. 

PRESIDING EXAMINER: I mean as interveners. 

MR. FOSTER: They are not all here. 

MR. KILBOURNE: Nor are they all here. 

MR. B. FOSTER: Trunkline is the only party pres- 
ent. 
MR. KILBOURNE: This will be quite critical as to 
the setting of dates as to when we can submit evidence 
to you. 
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MR. LICHTENSTEIN: Mr. Examiner, whatever the 
abstract considerations are, let's be really practical 
about this. I think Mr. Simons would be prepared to 
concede that the producer applicants make out a prima 
facie case at least, since as he pointed out they do have 
contracts with the purchasing pipelines and realistically 
they sustain the prima facie burden; andthen you get into 
the question of going forward with proof. In short, if you 
take the position of challenging the prima facie case, it 
seems to me then the burden shifts over and the burden 
of going forward, practically speaking, rests uponsome- 
body who would challenge the prima facie case. I mean 
in the last analysis, Mr. Simons, if the producers rest 
upon their applications and their contracts with the pur- 
chasing pipelines and the fact that the purchasing pipe- 
lines do have permanent certificates to take this gas 
supply from the producers, and suppose you do nothing, 
suppose they rest, where are we? There isn't any ques- 
tion in my mind that absent any cogent burden upon you, 
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absent your going forward and carrying the burden of a 
challenge and bringing witnesses in to show that there 
is no necessity for this gas, the whole things becomes 
academic and we are just flapping our wings, really. I 
mean what do you want us to do here in terms of evi- 
dence? Because it is apparent to me that some of the 
producers have on their minds a prospective battle with 
you and they . 
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don't know quite what to do. If you are going to do bat- 
tle, fine, we will have a real battle here. But if you are 
not, then let's not discuss this thing abstractly, because 
we have got to know what kind of evidence to bring in 
here. 

MR. SIMONS: In response to Mr. Lichtenstein, Mr. 
Examiner, his first statement was that Mr. Simons will 
concede, I want to advise him that Mr. Simons will not 
concede. 

MR. LICHTENSTEIN: Concedes nothing. 

MR. SIMONS: I concede many things, but I don't con- 
cede the balance of your statement. I don't concede that 
a producer makes a prima facie showing if he doesn't 
show need. The statute is clear, and simple. If the pro- 
ducers and the staff want to take theposition that the pro- 
ducer does make a prima facie showing by introducing 
his contract, that is fine. I take the position that they 
haven't. And we will go on up to the Examiner on that 
point and brief it. 

MR. LICHTENSTEIN: Supreme Court. 

MR. SIMONS: We will go beyond that. 

PRESIDING EXAMINER: And you will not bring in 
any evidence to rebut the testimony or the evidence that 
the producers come forth with. 

MR. SIMONS: It would be my position that the show- 
ing of a contract for the sale of gas does not satisfy the 
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[65] 
statutory requirement of a showing of public conven- 
ience and necessity or showing of need for the gas. 
Therefore, there would be no probative, competent evi- 
dence for me to rebut and I would rest solely on the fact 
that the applicants have failed to prove their case. And 
I think it is perfectly clear that this is an issue, because 
in every prior case where we got into this, we did stip- 
ulate that need would be shown by the contracts. Iam 
saying that I don't want to stipulate that in this case and 
I decline to stipulate that in this case and I have gone, 
I think, extremely far for a pre-hearing conference to 
state exactly why. It is because the pipelines are get- 
ting into positions where they are paying for gas which 
they physically cannot take into their system and just 
as sure as I am standing here, the cost of their paying 
for that is going to be placed on the consumer, if the 
pipelines can do it certainly, and I don't want to get into 
a situation where we have to resist that as being im- 


provident expense in a pipeline rate case. 
x kK 
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Washington, D. C., 
Wednesday, July 8, 1964. 


* * * 
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PREPARED TESTIMONY OF GASTON 
C. JONES, CALLERY PROPERTIES, INC. 
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Q. Assuming the Commission were to hereafter is- 
sue a permanent certificate to Callery conditioned at 
some acceptable initial price below that contained or 
provided for in Callery's contract, and further condi- 
tioned to require refunds of the difference between the 
price and Callery's initial contract price, would Callery 
accept the permanent certificate so conditioned? A. I 
cannot say, because many factors would have to be con- 
sidered at that time, but I believe it probable that Cal- 
lery would seek court review of any order which re- 
quired a refund to a price level below 17.5¢ of amounts 
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previously received. Also, it is entirely possible that 
Callery would seek an alternate market for its gas rather 
than agree to a certificate condition requiring it to re- 
fund money previously received and long since dis- 
bursed. 

As I have already indicated, Callery Properties, Inc. 
owns no interest in the Palacios Field and no interest in 
the gas it sells except as nominee for others. Fromthe 
outset, Callery has consistently distributed to the own- 
ers of interests in the Palacios Field for whom it acts 
as nominee and agent, and to others, the entire 17.5¢ 
per MCF received from the sale of gas production un- 
der its contract with Coastal and Florida. Any refund 
order involving this interest would cause almost un- 
believable complications and would undoubtedly result 
in irreparable injury to Callery since Callery would 
presumably bear the loss of any refunds it could not re- 
cover although it had not benefited in any way from the 
gas sales involved. If this impact were too great, Cal- 
lery would have no choice but to reject a permanent cer- 
tificate in this case. 

Q. What measures, if any, has Callery Properties, 
Inc. taken to protect itself in the past when it has found 
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itself faced with a potential refund? A. In all instances 
where Callery Properties, Inc. has received proceeds 
from the sale of jurisdictional gas for the benefit of par 
ticipants for whom it acts, such income has been dis- 
tributed to such participants, except where Callery has 
had timely notice from the Federal Power Commission 
that a specific part of the proceeds may be subject to 
refund. In such instances, Callery has, with the ap- 
proval of the Federal Power Commission, 
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deposited the portion of such proceeds which may be 
subject to refund in trust accounts which require the 
approval of the Commission before they can be distrib- 
uted or otherwise disposed of by the trustees. This has 
uniformly been the case where Callery has collected 
rate increases subject to refund under Section 4(e) of 
the Natural Gas Act. While these trust or escrow ac- 
counts have been established under the authority of the 
Commission, it was Callery who, recognizing the prob- 
lem, including protection to the pipeline companies and 
their customers, requested that the trust deposit sys- 
tem be instituted, even though the very nature of the 
system has meant that the owners of the gas have been 
deprived of the present use of the money involved for 
periods ranging into years. As a matter of fact, in the 
eight years between 1954 and 1962, when Callery set- 
tled the bulk of its then pending Section 4(e) rate pro- 
ceedings, Callery'’s owners had not had the use of one 
penny of any increased rate collected in the intervening 
period. 

Thus, in every instance where it could reasonably do 
so, Callery has afforded full refund protection to the 
consumer. The Commission is aware of Callery's wil- 
lingness to co-operate in this manner, but in the in- 
stant proceeding the Commission afforded Callery no 
opportunity to protect refunds. First, there was no no- 
tice order or other indication that a refund might be 
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due and, secondly, even during the brief period between 
the issuance of the August 9, 1961 certificate order in 
this case and its subsequent withdrawal there was no 
indicated "floor" upon which Callery could have relied 
in determining the amount of possible refund. 

Q. In answer to an earlier question, you spoke of 
"almost unbelievable complications" which would at- 
tend a refund order in this case. Would you explain the 
nature of those complications? 
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A. To illustrate the situation briefly, at the time gas 
production commenced in the Palacios Field the working 
interest represented by Callery's certificate was di- 
vided among 55 owners of interest. Of that number, 27 
subsequently transferred their interests totaling 53.- 
98284 per cent of the original Callery Group interest in 
Wells 1 and 2 and 56.06903 per cent in Wells 3 and up. 
These 27 transfers were made to a total of 55 individ- 
uals, trusts, estates, or corporations through sale, de- 
vise, gift or partnership liquidation. Out of thesetrans- 
ferred interests, there were six transfers to 12 individ- 
uals, trusts, estates or corporations of which eight had 
not previously owned interests. At last count there were 
87 separate working interest owners in this property. It 
would be to these current owners and to the previous 
owners that Callery would have to look for refunds. Cal- 
lery anticipates that current owners of interests could 
and would legitimately refuse to make refunds of por- 
tions of monies which were received by previous own- 
ers. As for previous owners, a number are now dead, 
their estates settled and their executors discharged. I 
anticipate Callery would also have great difficulty in 
collecting from some of the previous owners of inter- 
ests who are still living, and I believe it likely that legal 
action would be necessary in some cases. 

A further complication is presented by the fact that a 
large number of the sales included in the transfers 


22 


(184-185) 


noted were ABC or similar transactions. The so-called 
"ABC" transaction can take any one of a number of 
forms, but the one most frequently used and the one 
used for the most part in the instant case involves the 
sale of property by A to B, subject to a production pay- 
ment, payable, in this case, out of 83-1/3 per cent of 
the working interest income. The retained production 
payments bearing 
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interest at perhaps 7 per cent are then sold to C who, in 
turn, may finance his purchase by borrowing the money 
from a bank, insurance company, or pension trust at a 
lesser rate. C is frequently a charitable corporation 
and may have no assets of material value except the 
production payment. Transfers representing 25.80508 
per cent of the Callery Group working interest in Wells 
1 and 2 and 27.64587 per cent in Wells 3 and up in the 
Palacios Field were ABC transactions of this type; how- 
ever, in most cases the production payments were pur- 
chased by a pension trust which used its own funds 
rather than having borrowed them. There is no spe- 
cific provision in the transaction instruments which 
would allow Callery to recover over-payments either 
directly or out of future production income. Generally, 
the 16.7 per cent of gross income remaining to the cur- 
rent working interest owner is little if any in excess of 
operating costs. In some cases, the income payments 
applicable to the production payments have been applied 
on the notes by middlemen who have no liquid funds. 
Callery has been advised by its attorneys that it is ex- 
tremely unlikely that the holder of the production pay- 
ments could be made to contribute to refunds ordered 
by the Federal Power Commission. 

Yet another complicating factor is the matter of past 
royalty payments, all of which were based on the initial 
contract price of 17.5¢ per MCF. There have been sev- 
eral changes and transfers in royalty interest since the 
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date of first production by Callery in the Palacios 
Field. For example, Louise K. Pierce, a royalty owner 
under the subject property, died on or about December 
1, 1961. Her will provided that her Palacios Field roy- 
alty interest be divided among eight heirs. The Estate 
has apparently been terminated and the Executor re- 
leased. I consider it highly unlikely 
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that we would be able to recoup the full amount of any 
overpayment of royalty interest during the period in- 
volved. 

As for recovering overpayments of Texas Gas Pro- 
duction Taxes, which have been paid on the basis of 7 
per cent of the price of the gas which Callery has been 
delivering, I am advised by our attorneys that Callery 
Properties, Inc. will have no right to recover from the 
State of Texas the amount of production taxes attribut- 
able to any refund ordered in this case. I should point 
out, however, that the possibility exists that Callery 
could obtain a credit against future gas production tax 
liability of the amounts of such tax attributable to the 
refunds ordered. 

Q. Are you aware that the Public Service Commis- 
sion of the State of New York has taken the position that 
the matter of refunds is an issue in this proceeding and 
that the Federal Power Commission not only has the 
power to order Callery to refund monies previously cok 
lected from Coastal and Florida Gas Transmission 
Company but that the Commission is under a statutory 
duty to order Callery to make refunds in this case? A. 
I am aware that counsel for the New York Commission 
took that position at the prehearing conference held in 
this proceeding on April 23, 1964, and I was somewhat 
surprised since none of the gas sold and delivered by 
Callery from the Palacios Field was sold to consumers 
in the State of New York. Since there isno possible way 
in which New York consumers could benefit from re- 
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funds by Callery, I can only conclude that the New York 
Public Service Commission is intent on forcing the Fed- 
eral Power Commission to adopt a general rule requir- 
ing refunds by producers in certificate cases irrespec- 
tive of equitable considerations or any showing that the 


refunds ordered in fact reach the ultimate consumers. 
* OK 


[212] 
* oe * 


TESTIMONY OF CELIA STAR GODY 


* Oe 


[214] 
x KOK 
Q. What is the subject of your testimony in this 

proceeding? A. I have been asked to present testimony 
on prices for sales of natural gas in Texas Railroad 
Commission District No. 3 and to compare the proposed 
prices for the subject sales with prices for other sales 
of natural gas in the same part of the market. In pres- 
enting this testimony, I will consider the historical trend 
of market prices in Texas District 3 and in other parts 
of the market, the initial prices established under re- 
cent contracts for the sale of natural gas in Texas Dis- 
trict 3, and 
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the prices at which sales in Texas District 3 have been 
certificated by the Federal Power Commission. 

Q. How, in your opinion, can market price evidence 
assist the Examiner and the Commission in making a 
determination of whether authorization of the subject 
sales at the contract prices is in the public convenience 
and necessity? A. In my judgment, the information on 
market prices is the cornerstone in the appraisal of the 
contract prices for the sales which are the subject of 
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these proceedings. The prices negotiated by the parties 
reflect the underlying economic forces which determine 
the value of gas as a commodity. Consequently, the first 
line of inquiry is whether the prices for the proposed 
sales are within the dominant range of market prices 
for comparable supplies. 

Q. Does past regulatory action have any influence on 
the contract prices negotiated by the parties? A. The 
prices negotiated by buyers and sellers are, of course, 
the prices reached in a market which has been influ- 
enced by the fact of regulation. The indications are that 
FPC action has tended to have a depressant effect onthe 
contract prices, particularly in the period since Sep- 
tember 28, 1960, when the Statement of General Policy 
was issued. The contract prices remain the best avail- 
able indication of the value of gas as a commodity. How- 
ever, the effect 
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of FPC action should be taken into consideration in ap- 
praising the contract price levels for recent years. 

Q. Ihand you Exhibit Nos. _ (CSG-1) and __ 
(CSG-2), for identification, and ask whether they were 
prepared by you or under your supervision and direc- 
tion. A. They were. 

Q. Will you describe Exhibit _ (CSG-1)? A. Ex- 
hibit __(CSG-1) consists of a listing of information 
covering Texas District 3 sales to pipeline companies 
under the long-term contracts dated during the years 
1958-1963. The exhibit is divided into three schedules. 
Schedule 1 shows the contract information for the sales 
which are consolidated in these proceedings. Schedule 
2 lists the Texas District 3 sales to pipeline companies 
under long-term contracts permanently certificated by 
the Commission. Schedule 3 lists all other Texas Dis- 
trict 3 long-term contracts dated 1958-1963. 

Within each schedule, the sales are listed in se- 
quence by year of contract and, for each year of con- 
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tract, by buyer. The exhibit shows, for each sale, the 
identifying information, the date of the FPC order is- 
suing a permanent certificate, the contract price, and 
the actual or estimated annual delivery volume under 
the contract. Where the contract price was reduced as 
a condition of permanent authorization, the conditioned 
price is also shown. 
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Q. Will you now describe Exhibit ___ (CSG-2)? A. 
Exhibit (CSG-2) presents statistical information on 
prices for natural gas sales in Texas District 3, to- 
gether with some limited data on market prices under 
natural gas sales contracts in other portions of the 
market. The scope of the price information is set out 
in detail in the Technical Note at Page 12 of the ex- 
hibit. 

Q. Will you first describe the chart at Page 1 of 
Exhibit ___(CSG-2). A. The chart shows the weighted 
averages of initial base contract prices for the years 
1952-1963, for Texas Railroad Commission District 
No. 3, for the entire Texas Gulf Coast (Districts 2, 3 
and 4), and for the Southwest producing area as awhole. 

As is clear from the chart, the rise in new-contract 
prices in Texas District 3 during the fifties was gen- 
erally in accord with the change for the whole of the 
Texas Gulf Coast and for the entire Southwest market. 
The chart shows that the general rise in price levels 
under new contracts in the Southwest came to an end in 
1959-1960 and that there has been no significant change 
in new-contract prices Since that date. 

Q. What is the significance of the weighted aver- 
ages of initial base new-contract prices? A. The 
weighted averages (which are derived by combining the 
individual prices with delivery volumes as weights) 
provide a convenient means of summarizing price be- 
havior over time and relative price 
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levels for new supplies in different parts of the mar- 
ket. However, these averages comprehend a consid- 
erable range of prices and the distribution of prices 
as well as the average is significant for the present 
purpose. 

Thus, referring to price behavior in Texas District 
No. 3, typically, there has been a considerable disper- 
sion of prices for the contracts written at about the same 
time. For example, in 1952, the weighted average initial 
base price was 12.8 cents, but there were some con- 
tracts negotiated by Iroquois Gas Corporation at a price 
of 16.50 cents and half of the volume committed in that 
year was at a price of 15 cents or higher. 

Q. What have been the highest prices under inter- 
state gas sales contracts in subsequent years? A. Coastal 
Transmission Corp. (now Florida Gas Transmission) 
negotiated contracts at a price of 17.50 cents in 1955 and 
at a price of 18 cents in 1956. In 1958, Trunkline Gas 
Company executed contracts for a substantial volume of 
gas at an initial base price of 20 cents. 

@. You have referred to initial base price. Will you 
explain precisely what you mean by "initial base price’? 
A. The initial base price is the price for the initial pric- 
ing period, as specified in the base price schedule of the 
contract. It does not include any additional payments 
which may be made under the contract, for example, for 
tax reimbursement, and it does not reflect any deduc- 
tions which may be made from the base price, for ex- 
ample, if the gas fails to meet stated quality specifica- 
tions. 
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Q. Is it not correct that under some recent contracts 
the price provided for in the contract has been reduced 
by the Federal Power Commission as a condition of 
granting temporary or permanent authorization? A. It 
is correct that in some instances the contract prices 
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have been reduced so that the price paid for initial de- 
liveries is lower than the contract price. I will discuss 
at a later point in my testimony the prices at which sales 
have been permanently certificated by the Federal Power 
Commission. However, in my opinion, the starting point 
in any determination of the price issue in this proceed- 
ing Should be the contract prices. This is not to saythat 
the fact of regulation is of no significance. Of course, 
regulatory action does affect management decisions and, 
as I stated earlier, regulatory action apparently also 
has some effect on the level at which contract prices 
are negotiated. 

Q. Do you have any comment on the change in weight- 
ed average initial price in the total Southwest market in 
the last two or three years? A. The indicated slight 
decline in new-contract prices after 1960 apparently re- 
sulted from the operation of several factors. First, 
there appears to have been some some decline in the 
quantity of new supplies sought by some of the pipeline 
companies, and the weakening of prices corresponds 
with the behavior which would be anticipated in such 
circumstances under competitive conditions. Secondly, 
the FPC area guideline price ceilings for new sales ap- 
pear to have had 
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some dampening effect on the prices at which contracts 
have been negotiated. 
* Ok Ok 

Q. The chart indicates a substantial decline between 
1958-1959 and 1963 in the weighted average initial base 
price for sales in Texas District No. 3. Do you haveany 
comment on this change? A. The chart shows that the 
weighted average new-contract price in Texas District 
3 has been subject to fairly large year-to-year fluctua- 
tions for the entire period 1952-1963. This price be- 
havior is a concomitant of the wide dispersion of prices 
typical of this part of the market, in conjunction withthe 
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fact that relatively few contracts are executed in any 
single calendar year. TO illustrate, fewer than 20 con- 
tracts were negotiated in each of the years 1958, 1961, 
1962, and 1963. Consequently, price behavior must be 
appraised by reference to the experience over a period 
of years rather than by reference to short -term changes 
In particular, it should be noted that new-contract 

prices in Texas District 3 from 1952 through 1959 were 

- generally at about the same level as for the Southwest 
as a whole, the District 3 price 
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exceeding the Southwest average in some years and fall- 
ing short of this average in other years. Since 1960, the 
Texas District 3 average has generally been below the 
average for the total Southwest. However, the volumes 
committed under new contracts each year during 1961- 
1963 were much smaller than the volumes involved in 
new gas sales contracts in any year over the period 
1952-1960. 

A major explanation of the recent price behavior in 
Texas District 3 is the fact that there were relatively 
few large-volume commitments to the interstate market 
in the years 1960-1963. Large-volume contracts typic- 
ally commanda higher price than small-volume contracts 
because ofthe saving tothe purchaser of costs of gather- 
ing and costs of supply lines when substantial volumes 
are available from a single source of supply. 

The larger-volume sales, i.e., sales with annual vol-. 
umes of 1200 MMcf or more, accounted for 90 per cent 
of the new-contract volume in 1958 and declined to about 
20 per cent of the total in 1961 and the weighted average 
initial base price declined substantially in this period. 
The larger-volume contracts accounted for over 70 per 
cent of the total volume committed in 1962 and average 
new-contract prices showed a corresponding rise. Fi- 
nally, there were no large-volume sales in 1963, and the 
weighted average jnitial base price reverted to the 1961 ‘ 
level. 
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Thus, the prices for the contracts written in recent 
years must be appraised in light of the decline in large- 
volume commitments and the decline in the total volume 
commited to the interstate market. 
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Q. Does the chart at Page 2 of Exhibit | (CSG-2) 
show the change in the volumes committed to the inter- 
state market in Texas District 3 in recent years? A. 
Yes. The chart shows, for Texas Railroad Commission 
District No. 3, the volume committed each year under 
long-term contracts for gas sales to pipeline companies. 
The volume data are expressed in terms of annual de- 
livery volumes (reported or as estimated by the sellers). 
The chart shows a sharp decline in the volume commit- 
ted under new interstate contracts in this part of the 
market in the last several years. The new-contract 
volume in 1958 was 33.0 billion cubic feet, but the quan- 
tity declined rather steadily in succeeding years and 
amounted to only 2.7 billion cubic feet in 1963. The vol- 
ume for the three years 1961 to 1963 in combination 
was only slightly in excess of the 1960 new-contract vol — 
ume and was less than the volumes committed in either 
1958 or 1959. The recent decline in interstate commit- 
ments is of particular significance in light of the large 
and rapidly growing intrastate market on the Texas 
Gulf Coast. 

Q. What is shown by Page 3 of Exhibit | (CSG-2)? 
A. The table on Page 3 shows the number of long-term 
interstate contracts executed in each year since 1952 in 
Texas Railroad Commission District No. 3, the entire 
Texas Gulf Coast, and the Southwest as a whole, togeth- 
er with the corresponding volume data. The data for 
the Texas Gulf Coast as a whole (Districts 2, 3, and 4 
in combination) also show a pronounced decrease in the 
volumes committed under new 
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contracts in recent years. The volume committed un- 
der new interstate contracts, expressed in terms of 
annual deliveries, averaged 126 billion cubic feet in 
1958-1960 but only 41 billion cubic feet during 1961- 
1963. 

Q. You have referred to the large intrastate market 
in the Texas Gulf Coast. What information is available 
on gas commitments under non-jurisdictional producer 
contracts in this area? A. No information is available 
on the volumes committed under new non-jurisdictional 
contracts executed in each year. However, the avail- 
able data do permit a breakdown of total deliveries be- 
tween interstate and intrastate deliveries. The intra- 


state market has grown at an enormous rate in recent 
years and deliveries under nonjurisdictional contracts 
now exceed deliveries under jurisdictional contracts in 
the Texas Gulf Coast. 

The chart on Page 4 of Exhibit ___(CSG-2) shows the 


quantities delivered for interstate and intrastate (non- 
jurisdictional) use for the years 1958, 1961 and 1962; 
the data are shown on Page 5. Deliveries under non- 
jurisdictional contracts rose from 984 billion cubic feet 
in 1958 to 1251 billion in 1961 and 1417 billion cubic 
feet in 1962, or by 44 per cent over the four years. In 
1962, 52 per cent of all deliveries were under nonjuris- 
dictional contracts. On the other hand, interstate de- 
liveries (i.e., deliveries under independent producer 
rate schedules) amounted to 1278 billion cubic feet in 
1958, increased to 1358 billion in 1961 and declined to 


[224] 


1316 billion cubic feet in 1962. The data for deliveries, 
on Pages 4 and 5, are exclusive of field use and pipe- 
line-produced gas. 

Q. What is the significance of the large intrastate 
market in the Texas Gulf Coast? A. Obviously, where 
the seller has an alternative in the intrastate market, 
he will not be willing to accept a lower price for gas 
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delivered in interstate commerce than the going prices 
for intrastate sales. The available information, which 
shows a sharp decline in new interstate commitments, 
together with an enormous increase in intrastate de-~- 
liveries, indicates that sellers have found it advanta- 
geous to market their supplies under nonjurisdictional 
contracts. 

Q. Will you next describe the chart at Page 6. A. 
Page 6 shows, in graphic form, the pattern of initial 
prices under long-term interstate gas sales contracts 
in Texas District 3 since 1958. A separate symbol is 
used to identify each pipeline buyer. For example, sales 
to Tennessee Gas Transmission Co. are represented by 
a diamond-shaped figure and sales to Trunkline Gas 
Co. by a triangle. The number alongside each symbol 
shows the number of contracts executed by each buyer - 
at each price in the given year. For example, refer- 
ring to the symbols shown for 1958, the chart indicates 
that Trunkline Gas Co. executed eight contracts at a 
price of 20 cents. For the year 1960, the chart shows 
Separately those contracts executed prior to September 
28, 1960, the date of the Statement of General Policy, 
and those contracts executed subsequently. 
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The prices shown on the chart are initial total con- 
tract prices; i.e., the prices include tax reimbursement 
and other additional payments where applicable and re- 
flect any deductions which are applicable. The contracts 
shown on the chart are those listed in Exhibit No. Nes 
(CSG-1). 

Q. Does the chart include the same contracts as are 
shown in Pages 1-3 of Exhibit No. ___ (CSG-2)? A. Yes, 
except that the chart at Page 6 excludes 13 contracts 
which cover sales to Valley Gas Transmission Co. The 
Commission, in Opinion No. 422, indicated that Valley 
Gas Transmission "operates entirely as a gatherer, 
purchasing gas at less than the price line in order to 
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resell at a rate acceptable to major interstate pipe- 
lines" (mimeo, p. 16). 

All of the sales which are the subject of this proceed- 
ing cover contracts with the major interstate pipeline 
companies. Consequently, it would be improper, in ap- 
praising these sales, to use sales to a gathering com- 
pany in the reference group of contracts. 

Q. Will you summarize the salient features of price 
behavior in the period since 1958. A. The chart shows 
that prices over this time period have generally been in 
the range of 13 to 20 cents, with a considerable disper- 
sion of prices for the contracts executed in this time 
period. The chart also shows the reduction in the level 
of the highest contract prices after 1960. 
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Q. Is there any available indication of the effect of 
the Statement of General Policy No. 61-1 on the prices 


negotiated for interstate natural gas sales in this area? 
A. The Statement of General Policy No. 61-1 estab- 
lished a guideline price of 18 cents for new gas sales in 
Texas District 3. Prior to the issuance of the State- 
ment of General Policy, there had been 14 contracts at 
a price of 20 cents. Subsequent to the Statement of Gen- 
eral Policy, there were only four contracts (dated in the 
latter part of 1960) at the 20-cent price. The highest 
price under any contract executed during the years 1961- 
1963 was at the guideline price of 18 cents established 
in September 1960. The highest price under any Texas 
District 3 contract executed subsequent to the Sixth 
Amendment to the Statement of General Policy was 17 
cents, the guideline price for new sales as revised in 
that amendment. Thus, it appears that sellers have ac- 
cepted contracts at prices lower than probably would 
otherwise have been negotiated because of the prices 
set forth in the Policy Statement and in the hope of ob- 
taining FPC authorization without protracted proceed- 
ings. 
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Q. Do you have an opinion as to the effect of the 20- 
cent contracts negotiated in 1958 on the prices for sub- 
sequent sales? A. In my opinion, the contract prices 
negotiated at any time reflect the underlying economic 
forces and the value of gas as a commodity at the time. 
The analysis of price behavior shows that pipeline com- 
panies have prudent management, have the ability to 
consider alternative sources of supply, and have consid- 
erable latitude in the timing of their purchases, so that 
there is no compulsion to 
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pay a particular price for the sole reason that some 
other buyer paid that price under different circum- 
stances. 

Q. What is shown by Page 7 of your exhibit? A, 
The chart and table at Page 7 summarize the distribu- 
tion of prices for the 1958-1963 contracts. The chart 
shows, by half-cent intervals, the annual new-contract 


volumes under contracts dated in the six-year period. 
The prices are indicated on the horizontal scale of the 
chart, and the height of each bar shows the volume for 
contracts in that price interval. Thus, the bar for con- 
tracts at a price of 16 - 16.5 cents shows the volume 
for sales at initial prices of 16 cents up to but not in- 
cluding 16.5 cents. The prices shown on this chart are 
total initial contract prices, i.e., prices inclusive of 
tax reimbursement and other adjustments. 

The table to the right of the chart shows the distrib- 
ution of prices in greater detail. The table shows the 
number of contracts and delivery volumes at each sep- 
arate price and presents the initial prices in two ways 
-- in terms of initial base prices (excluding tax reim- 
bursement and other adjustments) and in terms of ini- 
tial total prices (including tax reimbursement and other 
adjust ments). 

Q. Will you summarize the distribution of prices . 
for the contracts dated 1958-1963. A. The conspicuous 


35 


(227-228) 


feature of the price distribution is the concentration of 
delivery volumes at the 20-cent price. About half of the 
total volume under new contracts was at the 20-cent 
price. Two-thirds of the total volume was at a price of 
17.5 cents or higher. The weighted average of initial 
contract prices is 18.05 cents. 
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Q. In your discussion to this point you have consid- 
ered only the prices for producer sales subject to FPC 
jurisdiction. Is any information available on the prices 
provided under nonjurisdictional producer sales in this 
area? A. Only a limited amount of such information is 


publicly available. In 1958, Florida Power and Light Co. 


contracted with Sun Oil Co. for a large volume of gas 
from Texas District 3, at a price of 19.5 cents. In 1959, 
Texas Electric Service Company wrote contracts at a 
price of 21.5 cents per million Btu for a substantial vol- 
ume of gas from the Old Ocean area. 

Q. In your opinion, does the time period 1958-1963 
provide a suitable standard of reference in appraising 
the sales which are the subject of this proceeding? A. 
Yes. The sales which are consolidated in this proceed- 
ing are all under contracts executed in 1958 and subse- 
quently. The1958-1963 time period is therefore con- 
temporaneous with the subject sales. There has been 
no change of major proportions in market prices over 
the six-year period either in Texas District 3 or in the 
Southwest as a whole over this time period. Finally, the 
1958-1963 time span is long enough to include a suffi- 
cient number of contracts. Over this period, there were 
117 long-term contracts in Texas District 3, 32 sales 
consolidated in these proceedings and 85 other long- 
term sales. The aggregate delivery volume, stated on 
an annual basis was 16 billion cubic feet for the subject 
sales and 72 billion cubic feet for all other sales. 
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Q. Will you next discuss the information shown in 
Pages 8 and 9 of Exhibit (CSG-2). A. The table at 
Page 8 is in the same form as the table at Page 7 ex- 
cept that the price information on Page 8 excludes the 
sales which are the subject of this proceeding. When 
the subject sales are excluded, 59 per cent of the new- 
contract volume for contracts dated 1958-1963 is at the 
20-cent price and two-thirds of the total volume is at a 
price of 18 cents or higher. 

Page 9 shows the prices and related volumes for the 
sales which are the subject of these proceedings. The 
prices range from 15.50 to 20.00 cents. Columns (c) 
and (d) show those subject sales which represent orig- 
inal long-term contracts and which subsequently are in- 
cluded in the table at Page 7. Columns (e) and (f) at 
Page 9 show the distribution of prices for all the sub- 
ject sales, including those which are ratifications or as- 
signments of other agreements. 

Q. Have you made any analysis of quality specifica- 
tions for the subject sales in comparison with specifica- 
tions under other recent contracts in Texas District 
No. 3? A. Yes. Page 10 of Exhibit (CSG-2) shows 
information on four important quality factors -- (a) Btu 
content of the gas, (b) sulfur content, (c) dehydration, 
and (da) delivery pressure -- together with information 
on prevalence of take-or-pay clauses. It is apparent 
that the specifications for the subject sales are 
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generally the same as for the other 1958-1963 contracts 
summarized on Page 8 of Exhibit (CSG-2). 

Q. Will you now state your conclusions concerning 
the prices for the sales consolidated in this proceeding, 
in light of your study of market prices for natural gas 
sales. A. As I stated previously, there are relatively 
few transactions in Texas District No. 3 in any single 
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year and the volumes committed in the past three years 
have been very small in comparison with the commit- 
ments during the fifties. Consequently, in appraising 
the observed price behavior, it is helpful to refer toa 
substantial time period. — 

The prices provided by the subject contracts are gen- 
erally in accord with those under other contemporaneous 
contracts in Texas District 3. The contracts in this 
proceeding are all dated 1958-1963 and the prices range 
from 15.50 to 20.00 cents per Mcf. During the 1958- 
1963 period, excluding the subject contracts, nearly 60 
per cent of the new-contract volume was at a price of 
20 cents, and two-thirds of the volume was at a price of 
18 cents or higher. The quality specifications for the 
subject sales are comparable with those for the other 
contracts dated during 1958-1963. 

Thus, if the subject contracts were evaluated by ref- 
erence to prices under other comparable contracts writ- 
ten at about the same time, the proposed prices would 
be found to be within the range of current market prices, 
and at or below the 20-cent 
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price at which the largest proportion of the new-con- 
tract volume was committed. 

Q. I turn now to the question of prices at which sales 
have been permanently certificated by the Federal Power 
Commission. In your judgment, would it be appropriate, 
in these proceedings, to place exclusive reliance on the 
prices at which Texas District 3 sales have been certif- 
icated in the past? A. No. It is apparent that if the 
Examiner and Commission were to look only to the re- 
sults of past regulatory action, the determination in 
those proceedings would be based not on the relevant 
current economic considerations but on the considera- 
tions which obtained in the past at whatever time or 
times the Commission took the actions which are re- 
lied upon. Further, to the degree that the past actions 
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of the Commission were themselves based on prices for 
prior permanently certificated sales, the foundation for 
the determination becomes more and more remote in 
time. 

Moreover, the sales certificated in the past several 
years have been, in the main, low-priced sales certif- 
icated in abridged proceedings. Sales under contracts 
at the higher price levels have not been scheduled for 
abridged proceedings and have generally been contested 
by interveners. 

It is thus obvious that if there were exclusive reli- 
ance on permanently certificated sales, particularly 
sales authorized in the last several years, the deter- 
mination would reflect primarily 
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the price level which the interveners have found accept- 
able and the price levels established in the Statement of 
General Policy and amendments. 

Q. Have you, nevertheless, prepared a distribution 
of prices for permanently certificated Texas District 3 
sales? A. Yes. The information is shown at Page 11 
of Exhibit | (CSG-2). The data cover permanently 
certificated sales under long-term contracts dated 1958- 
1963. Where a certificate was issued subject to a con- 
dition reducing the initial price, the sale is shown at the 
conditioned price. Four sales certificated inaccordance 
with settlement proposals (three at 16 cents and one at 
18 cents) are not included. 

The chart at Page 11 shows the delivery volume for 
the permanently certificated sales by half-cent inter- 
vals. The table shows the number of contracts and vol- 
umes for each separate price. The certificated sales 
are listed in Schedule 2 of Exhibit ___ (CSG-1). 

Q. Does Page 1l of Exhibit | (CSG-2) include any 
instances where a certificate issued by the Commission 
has been set aside by action of a reviewing court? A. 
No. 
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Q. Are any of these certificated sales subject tofur- 
ther scrutiny by a reviewing court? A. No. Ihave ex- 
cluded from the table two contracts certificated subject 
to a condition reducing the initial price from 20 cents 
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to 16 cents for the reason that the effectiveness of this 
price condition was stayed pending judicial review. 
These two sales are Hassie Hunt Trust (Op.) et al. Rate 
Schedule 26, Docket No. G-19115, and H. L. Hunt (Op.) 
et al. Rate Schedule No. 33, Docket No. G-19116; the 
sales are listed in Sheet 2 of Schedule 2 of Exhibit No. 
plas (CSG-1). Both sales were certificated subject to 
the 16-cent price condition in Opinion 412 and the stay 
of this price condition was ordered in Opinion 412-A. 

Q. Assuming that the determination in these proceed- 
ings were made by reference to prices for sales pre- 
viously certificated by the Commission, what would be 
your conclusion concerning the proposed prices for the 
subject sales? A. Asis clear fromthe chart and sched-. 
ule, a substantial proportion of the volume under the 
certificated sales dated 1958-1963 is at the 20-cent price. 
There are eight sales at this price, and they account for 
45 per cent of the total volume for the certificated sales. 
In addition, three sales representing ten per cent of the 
total volume were certificated at a price of 18 cents. 
Consequently, the proposed prices for the sales in this 
proceeding, none of which exceed 20 cents, are in ac- 
cord with prices for sales already certificated by the 
Commission. 

Q. Mrs. Gody, you are aware, are you not, that cer- 
tificates issued at a price of 20 cents for sales to Na- 
tural Gas Pipeline Co. of America were set aside by 
the Court of Appeals for the District 
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of Columbia (CADC No. 15854) for the reason that the 
Commission had denied intervention to the Public Serv- 
ice Commission of New York? A. Yes. 
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Q. Assuming that, from a legal standpoint, the cer- 
tificated sales at a price of 20 cents were not to be re- 
lied upon because they are at the same level as the 
prices in the Natural Gas Pipeline contracts what would 
be your conclusion concerning the price issue in these 
proceedings? A. Under these circumstances, I would 
conclude that the next highest price -- i.e., the 18-cent 
price -- is the appropriate upper price limit for the 
subject sales. 

Assuming that the 20-cent price were to be accorded 
no weight because of the pertinent regulatory constraints 
it still remains an economic fact that the largest vol- 
ume of gas for the recent certificated sales is at the 
20-cent price. Consequently, it would be completely 
erroneous, in reaching a price determination, to ignore 
these sales and to seek the most prevalent price among 
the remaining contracts. In my judgment, such a pro- 
cedure would reduce the price determination to a mean- 
ingless ritual. 

Assuming that the 20-cent price were not to be re- 
lied upon, in my opinion the only remaining step would 
be to identify the highest price which can be reliedupon. 
These are the sales at an 18-cent price certificated by 
the Commission on March 12, 1963. 
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The sales, all to Natural Gas Pipeline Co. of America, 
are listed in Sheet 4, Schedule 2 of Exhibit (CSG-1). 
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OK OK 
9. Q. Are you familiar with the application filed 
herein by Pan American bearing Docket No. CI163-1445 
and identified in this proceeding as Item L by reference 
to the Commission's files? A. Yes. 
10. Q. Are you familiar with the gas purchase con- 
tract between Pan American and Florida Gas Transmis- 
sion Company for the sale of natural gas from 


[314] 


Palacios Field, Matagorda County, Texas? A. Yes. 

11. Q. Is the geographical area from which the gas 
is to be produced and sold to Florida within your area 
of responsibility? A. Yes. Palacios Field, Matagorda 
County, is located in Texas Railroad Commission Dis- 
trict No. 3. The geographical area of the Texas-Louis- 
iana Gulf Coast Division extends from the Rio Grande 
River on the west to the Mississippi Border on the east. 
This takes in all of Pan American's properties in the 
Gulf of Mexico, and extends inland for several parishes 
and counties in Louisiana and Texas. 

12. Q. What is the date that the contract with Flor- 
ida was executed? A. February 12, 1963. 

13. Q. Did you participate in the negotiation of this 
contract on behalf of Pan American? A. Yes. I par- 
ticipated in the negotiation on behalf of Pan American in 
connection with this sale of gas to Florida. 

14, Q. Would you please describe the principal pro- 
visions of the contract? A. Yes. This is a sale of gas 
produced from various leases in Palacios Field, Mata- 
gorda County, Texas. The contract provides for a term 
of 20 years, expiring on April1,1983. The Buyer agrees 
to take daily quantities of gas up to 1,000 Mcf per day. 
Prices are provided for as follows: (a) from date of 
initial delivery to July 1, 1967 -- 17.5¢ per Mcf; (b) 
from July 1, 1967, to July 1, 1972 -- 18.5¢ per Mcf; (c) 
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from July 1, 1972, to July 1, 1977 -- 19.5¢ per Mcf; (d) 
from July 1, 1977, to April 1, 1983 -- 20.5¢ per Mcf. 
The contract also provides that Buyer will reimburse 
Seller for 7/8ths of any new or additional taxes over 
those being assessed as of the date of the 


[315] 


contract. Delivery point is located at or near the tail- 
gate of Tenneco Oil Company's Leabo Gas Frocessing 
Plant. As to delivery pressure, Seller is to deliver the 
gas into Buyer's facilities at a pressure not to exceed 
1,000 psig. Quality provisions require a heating value 
of not less than 1,000 Btu per cubic foot for full base 
price. The price will be adjusted downward proportion- 
ate to any deficiency below 1,000 Btu. Maximum quan- 
tities of hydrogen sulphide and total sulphur are 1 grain 
and 20 grains, respectively, for each 100 cubic feet of 
gas. Carbon Dioxide is 3% by volume; oxygen is 1%. 
The measurement base for computations of volumes is 
14.65 psia at 60 F. 

15. Q. Is the gas sold to Florida of pipeline quality 
as you understand that term and as generally used in 
Texas Railroad District No.3? A. Yes. The gas de- 
livered to Florida meets the contract specifications as 
to quality. 

16. Q. Is Pan American currently selling gas to 
Florida under temporary authorization? A. Yes. Pur- 
suant to temporary certificate issued to Pan American 
on October 7, 1963, Pan American is selling gas to 
Florida. Pan American's contract is on file with the 
Commission as its FPC Gas Rate Schedule No. 358. 

17. Q. What price is Pan American collecting for 
its gas sold and delivered to Florida pursuant to the 
Temporary Certificate? A. 17.5¢ per Mcf. Though the 
initial price is 17.5¢ per Mcf, Pan American's Tem- 
porary Certificate was conditioned to require Pan Amer- 
ican to refund amounts collected, plus interest at 7% 
per annum, in excess of 16¢ per Mcf which may be de- 
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termined by the Commission to be in excess of the price 
required by the public convenience and necessity. 
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18. Q. Why did Pan American sell its gas to Flor- 
ida? A. Because the volume involved was not suffi- 
ciently large, Pan American did not receive a more at- 
tractive jurisdictional or non-jurisdictional offer for 
its gas reserve. Since Florida was already purchasing 
gas from Palacios Field from other producers, Flor- 
ida was agreeable to purchase Pan American's gas at 
the same price it was paying other producers. The 
17.5¢ per Mcf price offered by Florida was neverthe- 
less below prices being received by Pan American for 
intrastate gas sold in Texas Railroad Commission Dis- 
trict No. 3. 

19. Q. Are any intrastate buyers currently seeking 
uncommitted available supplies of gas produced in 
Texas Railroad Commission District No. 3? A. Yes. 
I have recently been advised by several intrastate pipe- 
lines purchasing gas in Texas Railroad Commission 
District No. 3 that they need additional gas supplies now. 

20. Q. Are any interstate pipeline companies seek- 
ing to purchase gas inthe area? A. Yes. Several in- 
terstate pipeline purchasers have recently indicated to 
me that they are interested in purchasing additional gas 
reserves in the area. 

21. Q. Does Pan American currently sell gas pro- 
duced by it from Texas Railroad Commission District 
No. 3 in intrastate commerce? A. Yes. 

22. Q. How many of these intrastate contracts are 
long-term arrangements with average daily purchase 
quantities in excess of 1,000 Mcf per day? A. Pan 
American is currently selling gas from Texas Railroad 
Commission District No. 3 under 18 conventional type 
long-term intrastate 
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contracts with average daily quantities in excess of 
1,000 Mcf per day. 

23. Q. What do you mean by conventional type con- 
tracts? A. In using the term conventional type con- 
tract, Iam referring to arrangements which provide for 
a price per Mcf; that is, Iam excluding flat rate sales 
arrangements, which are based on a flat fee rather than 
a price per Mcf, and plant sales arrangements whichare 
based on a percentage of the residue gas or proceeds 
therefrom. 

24. Q. Did Pan American receive any offers for the 
gas sold under the 18 intrastate contracts from inter- 
state pipeline companies? A. Yes. 

25. Q. What is the total average daily volume of gas 
sold under these 18 intrastate contracts? A. The total 
average daily volume of gas sold under these contracts 
during the year 1963 was 143,000 Mcef per day. 

26. Q. What is the weighted average price by vol- 
ume being paid for gas sold under these 18 intrastate 
contracts? A. The weighted average price by volume 
is 18.138¢ per Mcf. 

27. Q. Are any of the prices now being paid for gas 
sold under these 18 intrastate gas sales contracts the 
result of favored nation provisions in the contracts? A, 
No, because favored nation provisions have not been ap- 
plicable. : 

28. Q. Are any of the prices now being paid for gas 
sold under these 18 intrastate gas sales contracts the 
result of price re-determination provisions in the con- 
tracts? A. Yes. I found one sale where Pan Ameri- 
can is being paid 15.72¢ per Mcf under one contract. 
This price was re-determined effective June 1, 1959. 
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29. Q. Then the prices now being paid under the re- 
maining 17 intrastate contracts are fixed rate schedule 
prices? A. Yes. 
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30. Q. How many intrastate conventional type long- 
term contracts with average daily purchase quantities 
in excess of 1,000 Mcf per day has Pan American en- 
tered into after June 7, 1954, in Texas Railroad Com- 
mission District No. 3? A. 16. 

31. Q. What is the weighted average price by vol- 
ume now being paid for gas sold under these 16 intra- 
state contracts? A. The weighted average price by vol- 
ume is 18.422¢ per Mcf. 

32. Q. How many intrastate conventional type long- 
term contracts with average daily purchase quantities 
in excess of 1,000 Mcf per day does Pan American now 
sell gas under, which were entered into after January 1, 
1959, in Texas Railroad Commission District No. 3? 
A. 10. 

33. Q. What is the total average daily volume of gas 
sold under these 10 intrastate gas sales contracts. A. 
93,700 Mcf per day. 

34. Q. What is the weighted average price by vol- 
ume for these 10 intrastate contracts? A. The weighted 
average price by volume for the 10 contracts is 19.329¢ 
per Mcf. 

35. Q. Now, Mr. McDonald, is Pan American cur- 
rently selling gas produced in Texas Railroad Commis- 
sion District No. 3 to interstate pipeline companies? 

A. Yes. 
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36. Q. How many contracts which Pan American has 
entered into are involved in these interstate sales in 
Texas Railroad Commission District No. 3? A. 15con- 
tracts, including the contract involved in this proceed- 


37. Q. How many of the 15 interstate contracts did 
Pan American enter into after June 7, 1954? A. Two. 
One of the contracts is Pan American's sale to Florida 
which is involved in this proceeding. 

38. Q. Under how many of these 15 interstate con- 
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tracts does Pan American sell daily quantities of gas in 
excess of 1,000 Mcf per day? A. There are 11 con- 
tracts where the purchasers are presently taking daily 
quantities in excess of 1,000 Mcf per day. 

39. Q. What is the total average daily quantity of gas 
sold under these 11 interstate contracts? A. The total 
average daily quantity of gas sold under these 11 con- 
tracts is 112,700 Mcf per day. 

40. Q. How many of these 11 interstate contracts 
were entered into after June 7, 1954? A. One. This is 
a sale to Natural Gas Pipeline Company of America from 
the East Bay City Field, Matagorda County, Texas. 

41. Q. What is the initial contract price for the sale 
to Natural Gas Pipeline Company of America? A. 18¢ 
per Mcf. Pan American's sale has been permanently 
certificated by the Commission in Docket No. CI63-656, 
and deliveries of gas have commenced. 

42. Q. What is the weighted average price by vol- 
ume at the last effective price now being collected sub- 
ject to refund under Section 4(e) of the Natural Gas Act 
for these 11 interstate contracts? 
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A. 12.998¢ per Mcf. 

43. Q. What is the weighted average price by vol- 
ume currently being collected at prices in effect subject 
to refund under Section 4(e) of the Natural Gas Act for 
these 11 interstate contracts? A. 14.203¢ per Mcf. 

44. Q. How do these weighted average prices forthe 
11 interstate contracts compare with the weighted aver- 
age prices for Pan American's sales in intrastate com- 
merce in Texas Railroad Commission District No. 3? 
A. Ihave previously stated that the weighted average 
price by volume paid for 18 of Pan American's intra- 
state sales under conventional type long-term arrange- 
ments is 18.138¢ per Mcf, and that the weighted average 
price paid for 11 of Pan American's interstate sales -is 
12.998¢ per Mcf for prices not subject to refund, and 
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14.203¢ per Mcf for prices collected subject to refund. 
Therefore, the weighted average price not subject tore- 
fund is approximately 5.1¢ per Mcf lower andthe weighted 
average price subject to refund is approximately 3.9¢ 
per Mcf lower than the weighted average price collected 
under the intrastate sales. 

45. Q. Mr. McDonald, based upon your experience 
in the gas industry, what principal factors are normally 
involved in selecting a market for uncommitted gas re- 
serves? A. I believe the following are, generally speak- 
ing, highly important: 

(1) The price to be paid for the commodity. 

(2) Daily contract quantity or rate at which pur- 

chaser is obligated to take gas 

(3) When deliveries of gas can commence. 
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(4) Term of the contract 


(5) Maximum deliverability rate required 

(6) Size of reserves involved 

(7) Quality of gas 

(8) Delivery point and delivery pressure require- 
ments 

(9) Location of reserves relative to purchaser's 
pipeline system. 


46. Q. Which of these factors would you say are 
normally most significant, and how are they related in 
selecting jurisdictional and non-jurisdictional offers 
for gas reserves? A. First, I would say that the price 
schedule is highly significant, because under a non-ju- 
risdictional sale there is a certainty as to the price that 
will be paid for the gas during the term of the contract; 
whereas, under a jurisdictional sale, there are uncer- 
tainties involved in the price that will be paid and re- 
tained for gas. Second, I would say that the term of the 
contract is significant, because the expiration date in a 
non-jurisdictional contract is dependable; whereas, 
there are usually uncertainties as to when deliveries 


48 


(322-323) 


may be discontinued under a jurisdictional sale. Third, 
I would say that the date deliveries are to commence is 
very significant, because of the time-consuming delays 
frequently associated with obtaining the required au- 
thorization to market in interstate commerce. Fourth, 
I would say that the rate of take is significant. because 
daily purchase obligations under jurisdictional sales 
are uusually based on at least a 20-year's depletion 
rate, whereas non-jurisdictional sales are sometimes 
based on a depletion rate of less than 20 years, which 
results in a faster return of invested capital and usually 
a lesser operating cost. 
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47. Q. Mr. McDonald, you have stated that the ini- 
tial contract price covering the sale here involved to 
Florida is 17.5¢ per Mcf, is this correct? A. Yes. 

48. Q. Are jurisdictional sales of gas being made 
from Palacios Field by other producers at initial con- 
tract prices which are equal to or higher than the ini- 
tial contract price reflected in Pan American's con- 
tract with Florida? A. Yes. Staff's Exhibit shows 
that there are 7 sales being made by producers from 
Palacios Field where the contracts reflect as initia] 
price between 17.5¢ to 18¢ per Mcf. 

49. Q. Are jurisdictional sales of gas other than 
from Palacios Field being made from Matagorda County 
by producers at initial contract prices which are equal 
to or higher than the initial contract prices reflected 
in Pan American's contract with Florida? A. Yes. 
Staff's Exhibit shows that there are 11 sales being 
made by producers from Matagorda County where 
the contracts reflect an initial price between 17 -0¢ to 
18¢ per Mcf. 

50. Q. Are jurisdictional sales of gas being made 
from counties adjacent to Matagorda County by pro- 
ducers at initial contract prices which are equal to or 
higher than the initial contract price reflected in Pan 
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American's contract with Florida? A. Yes. Staff's 
Exhibit shows that there are 23 sales being made from 
counties adjacent to Matagorda County by producers, at 
an initial contract price from 17.5¢ to 20¢ per Mcf. 

51. Q. In addition to the sales just mentioned, does 
Staff's Exhibit reflect additional sales of gas being made 
from other fields and counties in 


[324] 


Texas Railroad Commission District No. 3 at prices 
equal to or higher than the initial contract price reflect- 
ed in Pan American's contract with Florida? A. Yes. 
There are 14 additional sales being made from other 
fields and counties in Texas Railroad Commission Dis- 
trict No. 3 at prices ranging from 17.5¢ to 20¢ per Mcf. 
Of these 14 additional sales, 7 are being made under 
temporary certificates and the remaining 7 have been 
permanently certificated by the Commission. 

52. Q. Are several of the sales just mentioned by 
you involved in this particular consolidated certificate 
proceeding? A. Yes. Of the sale I have mentioned, 28 
are being made under temporary certificates and are in- 
volved in this proceeding. The remainder, or 27 sales 
have been permanently certificated by the Commission. 

52. Q. According to Schedule 2-H, through 2-K, in- 
clusive, and Schedule 3 of Staff's Exhibit, how many con- 
tracts were executed during the period from September 
28, 1960, to December 31, 1963, in Texas Railroad Com- 
mission District No. 3? A. 39 contracts. 

54. Q. Again referring to Schedules 2-A through 
2-G, inclusive, and Schedule 3 of Staff's Exhibit, how 
many contracts were executed during the period from 
June 7, 1954, to September 27, 1960, in Texas Railroad 
Commission District No. 32 A. 198 contracts. 

55. Q. Again referring to Schedule 1-B and 2-H 
through 2-K, inclusive, and Schedule 3 of Staff's Exhibit, 
what is the total number of contracts that were executed 
during the period from September 28, 1960, to Decem- 
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ber 31, 1963, in Texas Railroad Commission District 
No. 3? 


[325] 


A. 55 contracts. Sixteen of these contracts are in- 
volved in this proceeding. 

56. Q. What is the total number of contracts that 
were executed during the period from June 7, 1954, to 
September 27, 1960, as shown on Schedule 1-A and 2-A 
through 2-G, inclusive, and Schedule 3 of Staff's Exhibit? 
A. 223 contracts. Twenty-five of these contracts are 
involved in this proceeding. 

57. Q. Why, in your opinion, has there been a dec- 
line in the number of gas sales contracts executed after 
September 28, 1960? A. In my opinion, based on the 
history of Pan American's gas sales entered into after 
September 28, 1960, I would say that producers have 
been selling a large portion of their uncommitted avail- 
able gas reserves to non-jurisdictional markets. 

58. Q. Using data in Staff's Exhibit, what is the 
monthly and average daily quantity of gas sold under 
contracts executed from June 7, 1954, to September 27, 
1960, which reflect an initial price of 17.5¢ per Mef and 
higher, and which sales have been permanently certif- 
icated by the Commission? A. 3,244,037 Mcf per month 
and 106,642 Mcf daily average. 

59. Q. Using the same source, what is the monthly 
and average daily quantity of gas sold under contracts 
executed after September 28, 1960, which reflect an ini- 
tial price of 17.5¢ per Mcf and higher, and which sales 
have been permanently certificated by the Commission? 
A. 481,040 Mcf per month and 15,813 Mcf daily aver- 
age. 

60. Q. Again using the same source, have you com- 
puted the monthly and average daily quantity for gas 
sold under contracts executed from June 7, 
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1954, to September 27, 1960, which reflect an initial 
price of 17.5¢ per Mcf or higher, that are involved in 
this proceeding? A. Yes. The monthly quantity for 
this period of time is 307,856 Mcf, and the average 
daily quantity is 10,120 Mcf. 

61. Q. Still using the same source, have you com- 
puted the monthly and average daily quantity of gas sold 
under contracts executed after September 28, 1960, 
which reflect an initial contract price of 17.5¢ per Mcf 
or higher, that are involved in this proceeding? A. 
Yes. 346,453 Mcf per month and 11,389 Mcf daily aver- 
age. 
62. Q. Using Staff's Exhibit, have you computed the 
total monthly quantity and average daily quantity of gas 
sold under all contracts executed from June 7, 1954, to 
December 31, 1963? A. Yes. 14,049,779 Mcf per 
month and 461,860 Mcf daily average. 

63. Q. What is the magnitude of the daily volume of 
gas consumed in 1963 by industrial and domestic users 
in Texas Railroad Commission District No.3? A. The 
magnitude is in excess of 2,650,000 Mcf of gas con- 
sumed daily by industrial users alone in Texas Railroad 
Commission District No. 3. Houston, the largest city 
in this area, consumed an average of approximately 
150,000 Mcf per day domestic load during 1963. 

64. Q. How does the average daily quantity of gas 
sold under contracts executed from June 7, 1954, to 
December 31, 1963, as calculated by you from Staff's 
Exhibit, compare with the daily volume of gas consumed 
by industrial users in Texas Railroad Commission Dis- 
trict No. 3? A. Industrial users of gas in District No. 
3 consume daily in excess of 5.7 times as much gas as 
the average daily purchases under jurisdictional con- 
tracts entered into since June 7, 1954, to December 31, 
1963. 


(327-328) 


[327] 


65. Q. At the time the contract with Florida was ex- 
ecuted, what was the Commission's initial area guide- 
line price as shown in its Policy Statement No. 61-1 for 
Texas Railroad Commission District No.3? A. The 
Commission's Policy Statement No. 61-1 reflected an 18¢ 
per Mcf initial price for new sales of gas made in Texas 
Railroad Commission District No. 3. 

66. Q. What reliance, if any, did Pan American give 
to the 18¢ price in negotiating the contract with Florida? 
A. Florida offered to purchase Pan American's gas at 
an initial price of 17.5¢ per Mcf. Since the Commission, 
in its Policy Statement, stated that the rates established 
there ''. . . will serve as a guide to us and to interested 
parties in determining whether proposed initial rates 
should be certificated . . .", Pan American concluded 
that the initial price of 17.5¢ per Mcf offered by Florida 
would be accepted by the Commission and permitted to 
become effective. The 17.5¢ per Mcf price was less than 
the 18¢ per Mcf Policy Statement price, and Pan Ameri- 
can believed that its sale would be permanently certifi- 
cated without undue delay. 

67. Q. Will the price in the Pan American contract 
involved in this proceeding trigger any favored nation 
provision in any other Fan American gas sales contract? 
A. No. 

68. Q. Will any of the prices by Florida under any of 
its existing gas purchase contracts be affected by the 
price provisions contained in Florida's contract with 
Pan American? A. I have been informed by Florida 
that it will not. 


[328] 


69. Q. Has Florida received permanent authoriza- 
tion from the Commission which would enable it to con- 
struct and operate the facilities necessary to accept de- 
livery of Pan American's gas? A. Florida advised me 
that no authority was required, since the gasis delivered 


53 


(329), 331-332) 


into Florida's system at a point previously authorized to 


receive gas. 
* * 


[329] 
* KOK 


PREPARED TESTIMONY OF 
S. C. SANDUSKY 


*x * * 


[331] 
* * OK 


Q. In the type of work you do, you are then familiar 
with and expected to keep up to date on Federal Power 
Commission procedures and policies? A. Yes. In or- 
der to intelligently evaluate Marathon's position in Fed- 
eral Power Commission matters I must and do keep a- 
breast of Commission procedures and policies as they 
are announcedby the Commission in their policy state- 
ments and formal written Orders, Decisions and Opin- 
ions, as well as their informal policy which is devel- 
oped by the manner in which they treat certain situa- 
tions. 


[332] 


Q. Then, you have come to rely on Commission pro- 
cedures and policies, both formal and informal, when 
you make decisions with respect to Marathon Oil Com- 
pany gas sales contracts which might become the sub- 
ject of Federal Power Commission jurisdiction, and gov- 
ern yourself in accordance with that reliance. A. Yes. 

Q. Did Marathon apply for a certificate of public 
convenience and necessity and file rate schedules on its 
sale to Coastal Transmission Corporation from the Pa- 
lacios Field in Matagorda County, Texas, which appli- 
cation has been designated as Items W & X in this pro- 
ceeding and is a part of the record in this proceeding by 
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reference, such application bearing Docket No. CI60- 
497? A. Yes. 

Q. What were the circumstances leading up to this 
application? A. By the time application was made for 
a certificate of public convenience and necessity the 
contract price for the gas to be sold was 18.5¢ per Mcf. 
Because the guide line price as announced by the Com- 
mission Statement of General Policy No.61-1, asamended, 
was then 18¢ for gas sold under new contracts, Mara- 
thon received 


[333] 


the permission of Coastal Transmission Corporation to 
file for 18.0¢ per Mcf. 

Q. Why did Marathon Oil Company file for less than 
the then contract price? A. It was desirable first to 
receive a temporary certificate of public convenience 
and necessity that was not burdened by a refund condi- 
tion, and second to expedite the ultimate issuance of a 
permanent certificate of public convenience and neces- 
sity. It was our judgment that filing for the Commis- 
sion's guide line price would accomplish these objec- 
tives. 

Q. Was a temporary certificate issued? A. Yes. By 
letter dated August 24, 1962, a regular form temporary 
authorization in Docket No. CI60-497 was received ef- 
fective on the date of initial deliveries. 

Q. Are you familiar with the language of the regular 
form temporary certificate such as was issued in this 
application? A. Yes. 

Q. What was your understanding with regard to this 
language ? 


[334] 


A. That after a hearing on the application the Commis- 
sion might change the terms or conditions thereof. 

Q. Based on your knowledge of Commission procé- 
dures and policies and after contact with your legal 
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staff, what did you believe would be the effect of such 
changes? A. That they would be prospective only. 

Q. Then it is accurate to say that in applying for 
such temporary certificate Marathon relied on past prac- 
tices of the Federal Power Commission that where no 
refund condition was inserted in the temporary certifi- 
cate, any reduction in price ordered in issuing the per- 
manent certificate would be prospective only? A. Yes. 

Q. Were Royalties paid to Royalty Owners based on 
Temporary Certificated price? A. Yes. 

Q. Was any amount of Royalty withheld pending per- 
manent certification? A. No. 

Q. Was the Texas Tax on Producers of Natural Gas 
paid on the basis of the temporary certificated price? 
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A. Yes. 

Q. How many temporary certificates have been is- 
sued to Marathon Oil Company? A. I believe we have 
received 42 temporary certificates pertaining to new 
gas sales. 

Q. How many of these were without a refund condi- 
tion? A. 38. 

Q. How many of the type without refund condition 
have resulted in the issuance of a permanent certificate? 
A. 30, 17 of which have been issued since promulgation 
of Statement of General Policy No. 61-1, and of the lat- 
ter group 7 were received prior to the temporary certif- 
icate covering the sale which is the subject of this pro- 
ceeding. 

Q. Of those resulting in the issuance of a permanent 
certificate after promulgation of the Statement of Gen- 
eral Policy No. 61-1, how many of the permanent certif- 
icates were issued at a price below the filed price? A. 
4. 

Q. How many of these were issued at a price less 
than the guide line price? 
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A. Only one. 
Q. Did any of the 4 result in a refund obligation? 
A. No. 


(337 ] 
* OK Ok 
PREPARED TESTIMONY OF 
W.S. KILROY 


* KOK 
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* OK OK 


(340] 


Finally, the uncertainty created by governmental reg- 
ulation is also clearly shown in the present case. In 
Docket No. G-18175 we contracted to sell our gas and 
filed a certificate application with the Commission. 
Subsequently, in order to protect against drainage from 
offsetting leases, we requested temporary authorization 
to commence deliveries. The temporary authorization 
issued by the Commission contained no notice of any 
potential refund obligation. Accordingly, we paid state 
production taxes, royalties and federal income taxes 
and made other expenditures on the basis of the 17-1/2¢ 
contract price authorized by our temporary certificate. 
We made these payments because we were obligated to 
do so, and without notice of any refund obligation, there 
was no basis to withhold any particular fraction of the 
initial contract price. Now more than 4-1/2 years later 
the argument is made that our price should be reduced 
and that we should be required to refund all amounts 
previously collected in excess of such reduced price. If 
this argument is sustained then it is clear than an inde- 
pendent producer commences sales under a temporary 
certificate at his peril and without any 
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knowledge of what his price may ultimately be. Gentle- 
men, I tell you that the independent producer simply carr 
not operate under such conditions of uncertainty. He 
cannot assume the risk of initially committing his gas 
to interstate commerce without knowing what part ofhis 
price he will ultimately be allowed to retain. In many 
cases, as in this one, the sales authorized under histem- 
porary certificate may constitute a substantial part of 
his total income and such sales may continue for many 
years. Until such time as he definitively knows where 
he stands with respect to amounts already collected, he 
may be required to curtail his operations and his bor- 
rowing ability may be impaired, thus putting him at a 
competitive disadvantage with those who are able to as- 
sume the risk of retroactive refunds. 

Q-7. Will other problems be caused by such uncer- 
tainty? A-7. Yes. It is customary in the oil and gas 
industry for working interests and royalty interests in 
producing properties to be freely traded and used as the 
basis for security in financing arrangements. However, - 
any uncertainty as to the price for gas during the pend- 
ency of temporary authorization will un- 


[342] 


doubtedly make such transactions much more difficult. 
Q-8 Mr. Kilroy, please describe the sale of gas to 
Florida Gas Transmission Company involved in Docket 
No. G-18175. A-8 This sale is made under contract 
dated January 22, 1959, covering certain leases in the 
Palacios Field, Matagorda County, Texas. Sales began 
in November, 1959 and through April of 1964, 6,989,822 
Mcf had been sold under this contract. The contract 
covers 22 separate leases. d| 
Q-9 How many royalty accounts and working interest 
owners are involved in these leases? A-9 There are 
over 215 separate royalty accounts and 7 different work- 
ing interest owners in the leases covered by this con- 
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tract. The exact working interest ownership in the var- 
ious leases is shown in the Notice of Change in Owner- 
ship of Working Interests which we filed with the Com- 
mission under date of November 29, 1961. 

Q-10 Have you paid State of Texas production taxes 
on the basis of the 17-1/2¢ per Mcef initial contract 
price? A-10 Yes. 

Q-11 What about payments to the over 215 separate 
royalty accounts and 7 different working interest own- 
ers? A-11 Payments to these interests have also been 
made on the basis of the 17-1/2¢ per Mcf initial con- 
tract price. 


[343] 


Q-12 Why didn't you withhold part of the taxes roy- 
alty and working interest payments while sales were be- 
ing made under your temporary authorization? A-12 
Because we had no notice that any part of the initial con- 
tract price being collected was subject to refund and 


our attorneys advised we were legally obligated to make 
these payments. Further, there was the practical prob- 
lem of not knowing whether to withhold 1¢ per Mcf, 2¢ 
per Mcf, etc. Finally, we felt required to pay our roy- 
alty and other working interest owners on the basis of 
the 17-1/2¢ initial contract price because other pro- 
ducers selling to Florida Gas Transmission Company 
from the same area, and indeed from the same field un- 
der earlier contracts, were paying their royalty and 
working interest owners on the basis of the 17-1/2¢ ini- 
tial contract price. I understand that the Commission 
subsequently permanently certificated these other sales 
from the same area and field without price or refund 
condition. In fact, one of the reasons that we sought and 
obtained temporary authorization was that Florida Gas 
Transmission Company had begun taking gas from Chris- 
tie, Mitchell & Mitchell Co. in the Palacios Field from 
the very same reservoirs underlying : 
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adjoining leases with the result that we were being sev- 
erely drained. I am informed that subsequently the 
Commission in Docket G-11065 permanently certificated 
the Christie, Mitchell & Mitchell sale at 17.5¢ per Mcf. 

Q-13 Did you place any reliance on the 18¢ per Mcf 
area price for initial sales from Texas Railroad Com- 
mission No. 3 established by Statement of General Pol- 
icy No. 61-1, issued September 28, 1960? A-13 Of 
course, we had already commenced deliveries under 
temporary authorization at the time this area price was 
set. However, this action by the Commission certainly 
strengthened our belief that our 17.5¢ per Mcf price was 
not too high and gave us further assurance that it was 
proper to pay royalty and other working interest own- 
ers on the basis of the initial contract price we were 
receiving. 

Q-14 Would you have accepted temporary authoriza- 
tion which contained an express condition obligating you 
to make refunds in the event your permanent certificate 
provided for a lower initial price? A-14 Frankly, I 
don't know whether we would have accepted such a tem- 
porary certificate with an express refund condition. 
Hindsight is a great thing, but whether we would have 
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accepted or rejected such a conditioned temporary cer- 
tificate in light of our present knowledge, I can't hon- 
estly say. However, such an express refund condition 
would have put us on notice of our refund obligation and 
I can assure you that it would have changed our pay- 
ments of royalties, state production taxes, federal in- 
come taxes and payments to other working interest own-» 
ers. Also, to some degree it would have affected our 
development and exploration expenditures. 

Q 15 If this refund condition did not provide any def- 
inite "floor", how would you have known how much to 
withhold? A-15 I don't know. However, if we had been a 


60 


(345-346) 


given notice of such refund obligation undoubtedly we 
would have consulted with our attorneys and taken what- 
ever steps were necessary. 

Q-16 In the event refunds are required by the Com- 
mission applicable to past deliveries to Florida Gas un- 
der your temporary certificate, do you believe you would 
be able to recoup the amounts paid to your royalty own- 
ers? A-16 Definitely not. As previously noted there 
are over 215 royalty accounts so that any hope of re- 
couping the money would be dependent upon a multipli- 
city of litigation throughout the United States, with the 
attendant court costs, attorneys' fees, etc. I might point 
out that these 


(346] 


royalty owners for the most part are farmers who have 
long ago spent the monies paid to them. Further, as is 
customary in the industry, certain of these royalty in- 
terests have been sold and transferred during the more 
than 4-1/2 years so that there would be the problem of 
trying to recoup from former royalty owners who are 
no longer interested in the property. Even if we were 
able to obtain judgments against these royalty owners it 
is highly doubtful that they could be enforced and col- 
lected. 

Q-17 Would similar problems be encountered with 
respect to other working interest owners and state pro- 
duction and federal income taxes? A-17 Yes, but of a 
different nature. For example, since production com- 
menced one of the working interest owners has died and 
the question of refunds would have to be taken up with 
his executors and enforced against his estate. This re- 
fund liability might in turn require the reopening of his 
Federal Estate Tax return. Other examples of changes 
which have taken place which might complicate the ques- 
tion are that a corporation which originally owned an in- 
terest has been dissolved and its interest distributed to 
its stockholders, while the 
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interest of a limited partnership has been taken over by 
a nominee corporation. In other words, during the in- 
tervening four years a great many actions have been 
undertaken in reliance on the 17-1/2¢ per Mcf price be- 
ing paid which will be affected by any refund require- 
ment. The same is true of state production taxes and 
federal income taxes paid by each of the working inter- 
est and royalty interest owners. 

Q-18 Do you believe that a refund requirement would 
create any financial hardship on the working interest 
owners? A-18 Of course, that depends on your defini- 
tion of "financial hardship". However, speaking for my- 
self I know that independent producers generally are not 
"liquid" that is, they do not have a great deal of cash 
available because the money received from a sale of 
gas is used to pay for other development and explora- 
tory expenditures. Accordingly, any substantial refund 
would work a hardship to the extent that the producer 
would have to borrow money in order to pay the refund. 

Q-19 Has a rate increase been filed in connection 
with the sale to Florida Gas in the Palacios Field? A- 
19 Yes. We filed a rate increase from 17-1/2¢ to 18- 
1/2¢ 


[348] 


on May 25, 1962. This rate increase was made effec- 
tive, subject to refund, as of May 1, 1963. 

Q-20 Have you paid the 1¢ per Mcf increase to your 
royalty and other working interest owners? A-20 No, 
except for Pan American Petroleum Corporation which 
owns part of the working interest in one of the 11 gas 
units covered by the subject contract. Since we have 
notice that the 1¢ per Mcf price increase is subject to 
refund, the amounts due the royalty owners and attribut- 
able to the interest of the other working interest owners 
are being withheld by us until the Commission passes 
upon whether such rate increase should be allowed. 

x * * 
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Q-22 Now direct your attention to the sale by Kilroy 
Properties, Inc. to Trunkline Gas Company from Arc- 
adia Field which is involved in Docket No. CI60-478. 
Please briefly describe this sale. A-22 This sale to 
Trunkline Gas Company was made under agreement 
dated March 15, 1960 by which Kilroy Properties, Inc. 
ratified a gas purchase contract between Trunkline and 
the Union Oil Company of California dated September 
16, 1958. 

Q-23 Did you apply for temporary authorization? 
A-23 Yes. On June 9, 1960 the Commission issuedtem- 
porary authorization to Kilroy Properties, Inc. covering 
this sale. 

Q-24 Did this temporary authorization contain a re- 
fund condition? A-24 Yes. In direct contrast to the 
temporary authorization previously discussed this one 
contained an express refund obligation which required 
Kilroy Properties, Incorporated to refund all amounts 
collected in excess of the rate finally determined to be 
proper in Docket No. G-17263 involving Union Oil Com- 
pany of California, plus 7% interest. The temporary cer 
tificate was further conditioned on Kilroy's agreeing to 
be bound by the ultimate disposition of certain pending 
court proceedings. 


[350] 


Q-25 Did Kilroy accept this conditional temporary 
certificate? A-25 Yes. By letter dated June 13, 1960 
Kilroy accepted this conditional temporary certificate 
and shortly thereafter commenced deliveries. 

Q-26 How many royalty owners and working inter- 
est owners were there in the leases subject to the con- 
tract with Trunkline? A-26 There were 89 royalty own- 
ers and 6 working interest owners in the leases on which 
the single well was located. 

Q-27 Is this well still producing? A-27 No. Pro- 
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duction ceased in November of 1961 and the well was 
plugged and abandoned and our leases terminated. 

Q-28 What was the initial price provided in this con- 
tract with Trunkline? A-28 20¢ per Mcf. 

Q-29 In view of the express refund condition in your 
temporary certificate did you withhold any amounts due 
the royalty or working interest owners or the State of 
Texas for production taxes? A-29 No. 

Q-30 Please explain why no amounts were withheld. 
A-30 As previously stated Kilroy's temporary certifi- 
cate was conditioned on the price finally allowed Union 
Oil 
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Company of California and on a pending court proceed- 
ing. We were advised by our attorneys that Union Oil 
Company of California had been permanently certifi- 
cated at 20¢ per Mcf in October, 1959 and that on July 

1, 1960 the court dismissed the pending appeal for lack 

of jurisdiction. Therefore, it was their opinion that the 
express conditions in our temporary certificate hadbeen * 
satisfied in our favor. 

Q-31 If refunds were required, do you believe you 
would be able to recoup the amounts paid to the 89 roy- 
alty owners and 6 working interest owners? A-31 No. 
Aside from the same reasons previously discussed with 
respect to the Palacios Field sale, there is the added 
problem that the subject leases in the Arcadia Field 
have terminated and we have no way of knowing where 
the royalty owners might now be or what changed cir- 
cumstances may have occurred during the interim, i.e., 
deaths, dissolutions of partnerships, corporations, etc. 

Q-32 Mr. Kilroy, does this complete your testimony? - 
A-32 Yes, it does. 
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[353] 
TESTIMONY OF L. L. BYARS 


* OK OK 


[357 | 


A. *** Before considering accepting the Coastal con- 
tract, we investigated and found that in its initial cer- 
tificate case covering the construction of the line to 
Florida, numerous sales had been permanently certifi- 
cated at prices ranging as high as 18¢ per MCF. We 
therefore felt there would be no problem in obtaining a 
permanent certificate at an initial price of 17.5¢ per 
MCF, and we and our co-owners accepted the Coastal 
offer. 

10. Q. Was Skelly issued a temporary certificate 
authorizing it to commence deliveries to Coastal under 
said contract? A. Yes. The Commission first issued 
a temporary certificate to Skelly on August 9, 1961. 

11. Q. Didthistemporary certificate contain a price 
refund condition? A. Yes, itdid. It would have required 
us to make refund of any of the amounts collected by us, 
plus interest at 7%, in excess of the rate ultimately de- 
termined to be required by public convenience and nec- 
essity. 

12. Q. What was your reaction to this temporary 
certificate? A. I told our people not to accept it and, 
if necessary, to reject it. 


[358] 


13. Q. Why? A. While awaiting action on our cer- 
tificate application, we received an offer from Dow 
Chemical Company for the purchase of the gas under a 
contract which would provide for 15-year depletion and 
prices of 14¢, 15¢ and 16¢ per MCF. In addition, we 
would not have been required to lay 2.5 miles of deliv- 
ery line, which we ultimately did at a cost of $21,748.03, 
Elimimating the cost of the delivery line and considering 
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the present worth of the sale to Dow, its value to us was 
on a substantially equivalent basis as twenty-two year 
depletion under the Coastal contract, with a firm price 
of 17.5¢/MCF. With this the case, it was pointless to 
run the risk of suffering a reduction in price under the 
temporary certificate. 

14. Q. What did you then do? A. Rehearing was 
applied for and we decided to await the outcome of it 
before making a definite decision. 

15. Q. Will you please tell me the outcome of the 
rehearing? A. On November 2, 1961, the Commission 
issued a new opinion in which it eliminated refund con- 
ditions. The exact wording employed was this: "In is- 
suing temporary authorizations to these producers, we 
will permit them to render service under their rate 
schedules 


[359] 


without any conditions relating to initial prices while 
such prices are at or lower than those price levels set 
forth in our Policy Statement 61-1, as amended." This 
statement is contained in Paragraph 3 on page 9 of the 
opinion. 

16. Q. Was this temporary certificate accepted by 
Skelly? A. Yes, since the 17.5¢ price was less than the 
area ceiling price as established by the Commission in 
its Policy Statement, we felt certain that permanent cer- 
tificates ultimately would be issued on this basis; there- 
fore, we decided to accept the temporary in lieu of the 
sale to Dow. Written acceptance was mailed to the Com- 
mission November 8, 1961, and deliveries were com- 
menced on November 22, 1961. 

17. Q. Does Skelly still own the properties covered 
by Rate Schedule 158 in Docket No. G-20155? A. No. 
By Assignment executed August 1, 1962, Skelly assigned 
all of its interest in the oil and gas leases covered by 
Rate Schedule 158 to The Superior Oil Company. The 
Assignment was effective August 1, 1962, and actual 
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physical possession of the leases was transferred to 
Superior on December 1, 1962. 

18. Q. Was Skelly's Gas Rate Schedule No. 158 then 
withdrawn ? 


[360] 


A. A Notice of Withdrawal of said Rate Schedule was 
filed by Skelly with the Commission on March 28, 1963. 
On June 28, 1963, the Secretary notified us that the No- 
tice of Withdrawal was unnecessary inasmuch as Supe- 
rior had filed to continue the service under said Rate 
Schedule. 

19. Q. Did Skelly receive any payments for gas de- 
livered to Coastal under its contract? A. Yes. Florida 
Gas Transmission Company, successor to Coastal, had 
held in suspense the moneys accruing to Skelly's inter- 
est down to August 1, 1962, the effective date of the sale 
to Superior. This money was paid to Skelly after the 
sale. 

20. Q. Do Skelly's files on the leases sold to Supe- 
rior contain any information as to royalty owners or 
payment of monies accruing to the royalty interests in 
the leases involved in Docket No. G-20155? A. No, they 
do not. The payment made by Florida Gasto Skelly after 
the sale to Superior was net of royalty, and we have no 
way of knowing how or to whom the royalty was paid. 

21. Q. In view of this situation, do you feel that, if 
Skelly is ordered to make retroactive refund of part of 
the amount received under Rate Schedule 


[361] 


No. 158 in Docket G-20155, Skelly would be able to re- 
coup from the royalty owners their proportionate part 
of such refund? A. It would be extremely difficult, if 
not impossible. There is no longer any privity of con- 
tract between Skelly and the royalty owners under the 
leases assigned; and counsel have informed me that un- 
less the royalty owners would voluntarily make restitu- 
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tion (with interest), it is highly doubtful that we would 
have grounds to sue for recovery. 

22. Q. Did you participate in the negotiations be- 
tween Skelly and Natural Gas Pipeline Company of Amer 
ica which culminated in the contract dated October 16, 
1962, and designated Skelly Oil Company Gas Rate Sched 
ule No. 181? A. Yes. I negotiated this contract on be- 
half of Skelly. 

23. Q. Will you briefly summarize these negotia- 
tions for us? A. This contract covers sales from units 
in the East Bay City Field operated by Pan American 
Petroleum Corporation. The units are owned by Pan 
American, Tidewater Oil Company, and Skelly in ap- 
proximately equal proportions. 

Personnel from Natural Gas Pipeline Company of 
America approached us in the summer of 1962 advising 
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us that they had a need for gas for peaking purposes and 


that if we would contract with them on a basis which 
would give them substantial latitude in their takes, they 
would like to purchase certain reserves we had in the 
East Bay City Field. It was finally agreed that while 
they would take on an annual basis an average of 1 M - 
CF/D for each 8 BCF of reserves, they would be per- 
mitted to take as low as zero quantity during the months 
of July and August and as little as 15% of the contract 
quantity during the remaining months, so long as they 
purchased 1 for 8 on an annual basis. Deliverability of 
150% was required. This permitted utilization of the 
gas on the most effective basis possible to meet their 
needs. In fact, it was not unlike furnishing storage, 
free of cost, allowing Natural to draw upon the reserves, 
as and when they were needed most. Delivery and qual- 
ity specifications were the maximum required for pipe- 
line quality gas. The contract called upon the producers 
to gather and deliver at a central point in the field, at a 
pressure of 1000 p.s.i.g. It further required them tode- 
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hydrate at their own expense and to deliver gas that did 
not contain more than 1/2 grain of H.S, nor more than 
20 grains of total sulphur per 100 cubic feet. 


[363] 


The negotiations were conducted simultaneously but 
separately with each of the three selling companies, and 
each executed a separate, but so we are informed, iden- 
tical contract dated October 16, 1962. In executing this 
contract, we were firmly convinced that the Commission 
would issue a permanent certificate at the initial price 
called for therein. It had established a guideline price 
of 18¢ per pipeline quality gas in Railroad Commission 
District No. 3. The contract more than met those stand- 
ards by granting to the purchaser latitude in takes of 
substantial value to it and its customers, not found in the 
great majority of gas sales contracts. 

24. Q. Do you know when Skelly applied for a certi- 
ficate of public convenience and necessity to commence 
deliveries to Natural Gas Pipeline under its contract 
dated October 16, 1962? A. Yes. Skelly filed its appli- 
cation for certificate of public convenience and neces- 
sity and for temporary authority to commence sales 
with the Commission on November 21, 1962. 

25. Q. When did Skelly receive its certificate? A. 
We were issued an unconditioned temporary certificate 
on December 13, 1962, authorizing us to commence 
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sales under our contract dated October 16, 1962, which 
was designated as Gas Rate Schedule No. 181. 

26. Q. Explain what you mean by "unconditioned 
temporary certificate''? A. I mean that the temporary 
certificate issued to Skelly on December 13, 1962, did 
not contain an express condition requiring possible re- 
funds if we commenced deliveries thereunder. 

27. Q. What was the initial price for sales under 
this contract? A. 18¢ per MCF at 14.65 psia. 
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28. Q. Are you familiar with the Staff's Exhibit en- 
titled RT J #1, filed in this proceeding? A. Yes, I 
have examined this Exhibit. 

29. Q. Referring to Schedule 2-J of the Staff's Ex- 
hibit, what do you find with respect to permanently cer- 
tificated salesfrom the East Bay City Field? A. Sched- 
ule 2-J is entitled "1962 Contracts Permanently Certif- 
icated." From this Schedule, I find that, in Docket No. 
CI 63-656, Pan American Petroleum Corporation's Rate 
Schedule No. 347 is a contract dated October 16, 1962, 
with Natural Gas Pipeline Company of America, cover- 
ing the sale of gas from the East Bay City Field, Mata- 
gorda County, Texas. The initial, 
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permanently certificated price is 18¢ per MCF. 

I also find that, in Docket No. CI 63-650, Tidewater 
Oil Company's Rate Schedule No. 120 is a contract dated 
October 16, 1962, with Natural Gas Pipeline Company of 
America, covering the sale of gas from the East Bay 
City Field, Matagorda County, Texas. Again, the initial, 
permanently certificated price is 18¢ per MCF. 

30. Q. Dothe Pan American and Tidewater Rate 
Schedules above referred to cover their interests in the 
units operated by Pan American in the East Bay City 
Field in which Skelly has approximately one-third in- 
terest? A. They do. The contracts are with the same 
purchaser, bear the same date, and are identical. 

31. Q. In other words, we have here a situation in 
which certain gas units inthe East Bay City Field are 
owned jointly by Pan American, Tidewater and Skelly 
and the gas is sold to a common purchaser under sepa- 
rate, but identical, contracts, yet Pan American and : 
Tidewater have permanent certificates at a price of 18¢ 
per MCF, but Skelly has only an unconditioned tempo- 
rary certificate at the same price of 18¢. Is that cor- 
rect? ‘ 
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A. That is correct. The gas comes from the same 
wells, in the same units, and is delivered to the same 
pipeline by Pan American, the Operator. 

32. Q. How do you explain this incongruous situa- 
tion? A. There is no logical or rational explanation. 
Pan American's, Tidewater's, and Skelly's filings for 
permanent certificates, with temporary authorizations, 
were all made within a few days of each other in No- 
vember, 1962, and deliveries commenced on December 
18, 1962. 

33. Q. Do you forsee any problems which might 
arise in the event the Commission, in this proceeding, 
should lower Skelly's price for its gas delivered from 
these units? A. Yes. We would have a situation in 
which gas would be sold from the same units at two dif- 
ferent prices: Pan American and Tidewater would con- 
tinue to receive 18¢ per MCF, while Skelly would re- 
ceive a lesser price. This would create numerous prob- 
lems, accounting and otherwise. Skelly's royalty own- 
ers would receive a lesser price for gas sold from these 
units then would Pan American's and Tidewater's roy- 
alty owners, and the legal implications which could arise 
would be serious, to say the least. 
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34. Q. In the event the Commission should attempt 
to order Skelly to make retroactive refund of any differ- 
ence between its so-called "in-line" price and 18¢, would 
Skelly be able to recoup any part of this difference from 
the royalty owners? A. There is a serious question in 
our minds as to whether Skelly would be entitled to re- 
coupment. For many years the Commission has held 
that where a producer has an unconditioned certificate 
the price specified therein would be effective until afinal 
determination was made. The price so determined, if 
different from that authorized by the temporary certifi- 
cate, has been applied in a prospective manner only. 
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In reliance upon this, we have never warned our roy- 
alty owners, where we were selling under an uncondi- 
tioned temporary, that they might be called upon to re- 
fund all or part of the sales price, with interest. Our 
royalty payments have been made voluntarily, in good 
faith, and in full reliance upon Commission action inthis 
regard. I am advised by counsel that, under these cir- 
cumstances, it is highly doubtful that Skelly would be le- 
gally entitled to recoup all or part of these payments. 

Even assuming that Skelly does have the right of re- 
coupment, there are certain practical aspects which 
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cannot be ignored. In many cases, the cost of litigation 
would exceed the amount to be recovered. In other cases 
royalty owners will have died or will have assigned their 
interests, so that the original royalty owner may now be 
completely out of the picture. In such situations, Iam 
advised by counsel that serious problems concerning ju- 
risdiction of the probate courts may arise, and that it is 
highly doubtful that we could recover an overpayment 
from the heirs, devisees, or remote assignees of the 
original royalty owners. I must point out that there is 
nothing of record that would put an innocent purchaser 
for value on notice of an unknown but potential liability 
of this sort with respect to his predecessors in interest. 
Again, if some type of notice were of record, with the 
amount of the liability unknown, it would completely de- 
stroy the marketability of title to royalty interests. 

The cost from an accounting standpoint to an independ- 
ent producer in keeping a running record over the years 
of the amount paid to each royalty owner each month, so 
as to be able to determine what might be due from each 
such royalty owner in the event refund is eventually re- 
quired, would be enormous. 
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Skelly has made development plans and drilled wells 
based on the firmness of price in unconditioned tempo- 
rary certificates. We have always felt that if the price 
were to be reduced upon issuance of a permanent cer- 
tificate, the reduction would operate only prospectively. 

I strongly feel that if refunds are to be required un- 
der unconditioned temporary certificates, they should 
be applicable to future certificates only, and the indus- 
try should be so warned, to the end that it may attempt 
to devise methods of protecting itself, if such can be 
done. 

35. Q. In your opinion, what should be the approved 
initial price for the sales of gas from these units in the 
East Bay City Field? A. There is no question but what 
the approved initial, or "in-line," price should be at least 
18¢ per MCF. Substantial volumes of gas are being sold 
from these units at the approved price of 18¢, as shown 
by Schedule 2-J of Staff's Exhibit. Pan American's esti- 
mated first month's deliveries from its interest was 
174,840 MCF. Tidewater's was 248,000 MCF. 

In addition to meeting all of the requirements for 
pipeline quality gas, this contract contains a 
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substantial plus factor for the purchaser: It gives Na- 
tural the right to purchase what is in effect peak shav- 
ing gasat regular contract prices. It seems plain on its | 
face if equity istobe done this factor must also be weighed 
in determining the initial price to which Skelly is entitled. 
It likewise appears plain that if Pan American and Tide- 
water and their respective royalty owners are to be paid 
an 18¢ price -- and they do have permanent certificates 
to that effect -- then Skelly andits royalty owners should 
be paid no less for their undivided interests in identi- 
cally the same gas delivered from the same wells, to 
the same purchaser under what otherwise are the same 


terms and conditions. 
* kK Ok 
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[433] 
* KOK 


Washington, D. C., 
Thursday, July 9, 1964. 


*x* * * 


[440] 
x x * 

MR. LICHTENSTEIN: Now, there was one argument 
that was reiterated by a number of counsel yesterday 
with respect to cost evidence and that argument was 
made in connection with refunds rather than the in-line 
price question. The contention, Mr. Examiner was made 
that they have cost evidence which shows that revenues 
are less from jurisdictional gas than costs, at least ac- 
cording to their allegation; this is what the evidence is 
supposed to show, the cost evidence. 

Therefore, the contention is made: "Why ask us, in 
all 
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fairness, to make refunds, if it is true that our costs ex- 
ceed our revenues? Would this be an equitable thing to 
do?" 

And the answer is, of course, if this were true and if 
this could be demonstrated on this record and if we were 
to go into a complete cost showing, I suppose, as an ab- 
stract matter, that it would be unfair to request pro- 
ducers to make refunds, if it could be, and if it indeed 
was shown that costs exceed revenues. 


*x* eK 
[465] 
GASTON C. JONES 


x * * 


(466, 550-551) 


[466] 
CROSS EXAMINATION 


* * OK 
[540] 
BY MR. SIMONS: 


[550] 


Q. Yes, I see. 

Now turning to this matter of awareness, and what 
you thought when, on page 6, you speak of the period 
prior to August 9, 1961, you state "Callery considered 
without question that it was operating and selling gas in 
the instant case under the authority of the Commission's 
permanent certificate order of September 19, 1960." 
And so on. Now when you say "'Callery" who do you 
mean there, specifically? A. Iam speaking of Callery 
Properties, Inc. 

Q. And who in Callery? Do you mean yourself as 
the manager responsible? A. I would say principally 
me, yes. Of course I am only one of several. 

Q. You could be overruled by somebody else? A. I 
could be overruled. But from a practical standpoint all 
matters of this type are virtually solely my -- in other 
words, the day to day operation of this kind is virtually 
solely my responsibility. 

Q. I see. 

Now did you have advice of counsel on this matter? 
A. We certainly did. 

Q. Was that advice oral or written? 
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A. Iam sure it was oral. I do not recall. 

Q. And you were advised by your counsel that for 
the period prior to August 9 your sales were being made 
under authority of the September 19 order which con- 
tained no refund provision, is that what you are stating? 
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A. Well, up until that certificate -- Iam sure if we had 
a certificate in effect then and it hadn't been withdrawn, 
even though it was being -- you might say New York 
Public Service was making attempts to come into the 
case, they had not been successful in those attempts and 
even when partially they were successful on August 3, 
1961, only seven days before the new order was issued, 
even at that point, as I recall it, the court order did not 
go into a matter of price or refund. I might be incor- 
rect, but as well as I recall, it merely gave the Com- 
mission, the New York Public Service Commission -- 
it said they had the right to intervene. 

Q. Well, you were aware, were you not, that at the 
time you got your temporary certificate, you were aware 
you would have to get a permanent certificate? A. Yes. 

Q. And you were aware that when your application 
for a certificate was noticed, the New York Public Serv- 
ice Commission sought to intervene? A. Yes. 
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A. Yes. 

Q. And were you aware that the New York Com- 
mission desired to raise the question of the propriety 
of the initial price you proposed to charge? A. Ido 
not recall. I don't know, I can't answer that. 

Q. At some point were you aware that that was -- 
A. At some point we certainly were. 

Q. And you eventually became aware that New York's 
right to participate was sustained by the D. C. Circuit? 
A. Yes, in the August 3, 1961 order. 

Q. Yes. I think as Mr. Attwell pointed out that was 
an order on rehearing and there was a principal order 
of the court a few months prior thereto. A. I think that . 
is right. 

Q. And, in fact, until yesterday that further hearing 
in which New York would have a right to participate 
never occurred, did it? The present hearing that we 
are in is the hearing, except for that? A. You are cor- 
rect. 
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Q. Were you under the impression, or do I infer cor 
rectly from your testimony that it was your view that in 
light of the various circumstances, the temporary cer- 
tificate, the New York appeal, the order of August 9, the 
order of November 2, the long period of inaction and the 
consolidation in Hawkins and Hawkins, et al., dol 
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correctly infer that in light of all that it was your view 
that as long as you continued to sell your gas at the ini- 
tial contract price which New York desired to challenge, 
that for every day you sold it, that was a day that that 
price was home free, and could not be reached at all? 
A. This was our view. 

Q. That was your view? A. It was. 

Q. And it would be your view, then, that to the extent 
that this proceeding is delayed in any way, every day you 
collect is another day you would be home free without 
having to make a reduction, is that correct? A. Thatis 
one way to put it. 

Q. And it would be your view then that the only pur- 
pose to be served in the present proceeding would be at 
the end of this proceeding, if the evidence so indicates 
to fix a lower rate than your contract rate, putting aside 
for a moment your Section 4 filing, assuming that that 
had not been made, would that be your businessman's 
understanding of why we are here? A. My business- 
man's understanding is Yes, that the purpose of this 
proceeding is to fix a rate prospectively. 


* KOK 


[749] 
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Washington, D.C., 
Monday, July 13, 1964. 


x** * 


(755, 765-766) 


[755] 
* * 


CROSS-EXAMINATION 
BY MR. ATTWELL: 


[765] 
** * 


Q. Now, I understand that youhave shown andutilized 
in your Exhibit 1 and 2 estimated first month produc- 
tion? A. Yes, sir. 

Q. Do you know by whom these estimates were made ? 
A. Lassume they were made by the producers whofiled 
the estimated first month billing statement. 

Q. But do you know the particular person in any of 
the producing companies that made these estimates ? 

A. No, sir. 

Do you know on what basis the estimates were made? 
A. No, sir. 

Q. You have used these estimated volumes, regard- 
less 
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of what the actual volumes may have been? A. Yes, 
sir. 


Q. What if no actual sales were made, Mr. Jones, is 
it possible that your exhibit would show estimated vol- 
umes? A. At the time the contracts were negotiated 
they must have had some estimate in mind when they 
made the negotiation. So whether actual sales has com- 
menced or whether there ever was any sales, they based 
their negotiations on some sort of estimate. 

So I believe using estimated first month billing state- 
ment is the only comparable data you can have. 

. * * * 


Q. Mr. Jones, is actual volume data available in the 
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files of the Commission for all contracts that would be 
dated 1962 or earlier? 


[767] 


A. 1962 contracts Iam not sure whether all the pipe 
lines have filed their 1963 Form 2's, and if they haven't 
then the 1962 contracts, and if you used the 1962 Form 
2, you could not get the total volume on those for a whole 
year. 

Q. How about for 1961 contracts and earlier, would 
actual volume data be available? A. I believe you could 
get actual volume on nearly all the contracts. There 
might be a few that you couldn't but I believe on nearly 
all of them you could. 


xe 


[775] 
* * *K 


Q. Referring again to Exhibit 2 and to Charts 1, 2 


and 3 thereof, do I understand that in evaluating the in- 
line price that you have recommended in this case for 
contracts dated September 29, 1960 and subsequent, that 
you disregarded the 20 cent sales shown in the right 
hand, far right hand part of each of the charts? A. Yes, 
sir. I believe in my testimony on that page I state that 
the Commission noted that prices at 17 cents and above, 
including these 20 cent sales should be discounted since 
they either have subsequently been set aside and are 
presently before us for new decision or would have been 
set aside for failure to permit a proper party to inter- 
vene save for the procedural defect in the PSC review 
action in the Trunkline case. 

Q. Perhaps we are getting into a matter of semantics, 
but you use the word "discontinued." Well, if you would 
define for me what you mean by the term discounted as 
used there, is it the same as disregarded? 


(776-777) 
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A. It depends on how much weight you would give those 
sales and I gave them very little weight, if any at all. 

Q. Well, isn't it true you gave them none at all be- 
cause they were considered by you, as you state here, 
to be under a cloud and not tc be relied upon? A, I 
must have considered a little because I have them in my 
charts and in my exhibit. If I had discounted them com- 
pletely I wouldn't have shown them. I have shown them 
in my exhibits and everything but I must say I gave them 
very little weight if any weight whatsoever. 

Q. If you assume that legally those 20 cent sales 
should have been included in determining the in-line 
price, what would have been the result? Would it have 
resulted in a higher in-line price? A. These 20 cent 
sales, the majority of them were certificated in Opinion 
321 which was just prior tothe Supreme Court Catco 
decision which told the Commission to hold the line. In 
light of that, I would have to still discount these sales 
because the Commission didn't know what the Supreme 
Court was -- what they felt until after they had certifi- 
cated these sales. 

Q. No, but I was making the assumption, Mr. Jones, 
that legally these sales were to be considered, these 
Trunkline sales you term them, the 20 cent sales,or all 
the sales 17.5 and above, just to tie it into your testi- 
mony. 
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A. Yes, sir, they would result probably in a higher in- 
line price. 

Q. It is a mathematical certainty. 

MR. LICHTENSTEIN: That is right. 

THE WITNESS: Yes, sir. 


* eK 


BY MR. CROUCH: 


(784-785) 
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* OK Ok 


Q. Now further by way of I think further clarifica- 
tion, but it may be a matter of semantics, when you re- 
fer to substantial volumes of gas flowing in interstate 
commerce, you actually mean substantial volumes that 
were estimated to flow the first month? A. Yes, sir. 

Q. In interstate commerce? A. Yes, sir, I do. 

Q. So you don't have any reference at all to volumes 
that actually flow in interstate commerce? A. No, I do 
not. 

Q. Do you know of any Commission -- let me strike 
that. 


(785] 


Now throughout your testimony, and I have it noted 
in several places, but I will assume, I think we can do it 
in one fell swoop, throughout your testimony you refer 
to gas being sold in interstate commerce. In each case 
I can now assume you mean gas that was estimated to be 
sold in interstate commerce? A. Yes, sir, I do. 

Q. Now, is it your opinion that these estimates have 
anything to do with negotiation of a gas purchase con- 
tract ? 

MR. LICHTENSTEIN: That question I submit is not 
clear. I don't see how the witness can answer that. It 
doesn't make any sense to me. 

PRESIDING EXAMINER: I think he can answer that. 
The objection is overruled. 

MR. LICHTENSTEIN: I don't understand it. 

THE WITNESS: I never negotiated a contract and the 
only thing I have to go on is the estimated billing state- 
ment and I assume that has something to do, the volume 
they put on that would have something to do with the vol- 
ume they had in mind when they negotiated the contracts. 

BY MR. CROUCH: 

Q. You don't know that for sure, do you? A. No, 
sir, I do not. 
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Q. Did you happen to check these estimated billing 
statements against quantity provisions contained in the 
various gas purchase contracts? 


[786] 


A. No, sir. 
* kK 

THE WITNESS: Some people say that you should use 
the Form 2 actual volumes, some people say you should 
use the volumes actually reported on the 301 Form. 

But for all the contracts shown in my exhibit you cannot 
get the actual volume on all of them. I have some 1963 
contracts which I do not have the actual volumes on. 

In 1962 when I made my study the 1962 contracts -- 
strike that out. That sounds like I meant 1962. But 
when I made my study of the 1962 contracts I did not 
have a full year actual volume on those, therefore I de- 
cided to use the estimated 
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volumes because I had an estimated volume on every 
rate schedule involved in my exhibit and I feel you 
should compare -- either compare estimated against 
estimated or you had to compare actual against all ac- 
tual. 


* ke x 
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ok OK 


BY MR. CROUCH: 

Q. Mr. Jones, continuing with our previous line of 
questioning, if actual volumes of gas delivered in inter- 
state commerce had been available, would you have used 
those volumes in your exhibit rather than the estimated 
first month volumes? A. I believe I have indicated that 
actual volumes were not available for all contracts in 
my exhibit. 
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Q. I recognize that. I am asking you now just from a 
hypothetical standpoint. Had actual volumes been avail- 
able, would you have used actual volumes rather than the 
estimates? A. Yes, I believe I would have used actual. 

Q. In other words, the only reason you used the esti- 
mates is that the actual volumes were not available? 

A. That is correct. I wanted to have a comparable vol- 
ume on all contracts. 


[790] 


Q. Now you continually refer to these estimated vol- 
umes as being comparable data. I am specifically now 
referring to page 3 of your prepared testimony in which 
you Say in Question 10-A, down about the sixth linefrom 
the bottom, you say "This" -- referring to the first 
month's estimated volumes -- "is the only readily avail- 
able comparable data for all sales." 

Now what do you mean "comparable"? A. I mean 
that they are all estimates by all different companies 
and if you have an actual volume and an estimated vol- 
ume you can't compare the two against each other. 

Q. Now you don't mean that each of these estimates 
are on a comparable basis, though, do you? A. No, Sir. 

Q. You don't know, as a matter of fact, whether they 
are comparable? A. No, I do not. 

Q. In other words, the only thing that makes them 
comparable is that they both come -- all these volumes 
come from this billing statement that is filed with the 
rate schedule? A. And they are all called estimated 
first month volume, yes. 

Q. Yes. 

So therefore you have made no investigation to de- 
termine whether they are in fact comparable or whether 
some estimates 
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are more accurate than others? A. No, I have not. ° 
x** * 
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[820] 
* KK 


Washington, D. C. 
Tuesday, July 14, 1964 


* OK 


[823] 
* OK 


RUSSELL T. JONES 


* Ok OK 


[824] 
* * OK 


CROSS-EXAMINATION (Resumed) 


BY MR. STONE: 


[839] 


Q. I believe yesterday, Mr. Jones, and again this is 
just clarification leading into another area of cross- 
examination, you stated that you were the Staff witness 
and presented testimony in the Amerada proceeding, is 
that not correct, sir? A. Yes, sir, it is. 

Q. And I assume since you were the Staff witness in 
the Amerada proceeding you have read Opinion 422 that 
was issued by the Commission? A. Yes, I have. 

Q. In that case. 

Did the Commission in its Opinion in 422 in deter- 
mining what the in-line price was for those respective 
sales consider temporary sales, Mr. Jones, sales being 
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made under temporary authorization? A. I believe the 
opinion can speak for itself and as far as I know they 
did use temporary sales. 

Q. But you excluded temporary sales in your Ex- 
hibit 2, 


[840] 


did you not? A. Yes, sir. In my opinion I feel that I 
should use only permanently certificated sales. 

Q. And would you please explain the basis for your 
opinion, sir? A. I have been advised by Staff counsel 
that the Amerada Opinion 422 has been taken into the 
courts now and has not been tested by the courts. But 
Opinion 362, the Skelly opinion, in which the Commis- 
sion used primarily the permanently certificated prices 
to determine their line, has been court tested and up- 
held and that is, in my opinion, why I should use only 


permanently certificated sales. 
* Ok 


[846] 


Q. You didn't examine them, Mr. Jones, if I under- 
stand your testimony correctly, you didn't examine these 
17-1/2 cent and higher prices that had been excluded in 
the Trunkline and the other proceedings with respect to 
the economic tendencies that those prices might have had 
with respect to the prices that we are trying to get cer- 


tificated in this proceeding? 
* Ok OK 


[847] 


xk * 


THE WITNESS: I did not. 


* ek 


(865-867) 


BY MR. ENDOM: 


* eK 


[866] 
** 

Q. Yesterday in cross-examination, Mr. Jones, 
you testified at transcript page 781 with respect to the 
definition of an in-line price. There you make no dis- 
tinction whatever in the definition as to whether the sale 
should be permanently certificated or temporarily certif- 
icated, is that correct? 

MR. LICHTENSTEIN: What line are you referring 
to, counsel? 

Let the witness get a chance to look at what he said. 

MR. ENDOM: Transcript page 781, lines 8 through 
11. 
THE WITNESS: That is correct, but I relied on only 
permanently certificated prices to determine my in-line 
price. 

BY MR. ENDOM: 

Q. Do you consider the temporary sales as under a 
cloud? A. No, sir. 

Q. Are you familiar with Opinion No. 383-A? A. I 
have read it, yes, sir. | 

Q. Do you recall that the Commission there heldthat 
temporarily authorized sales are not to be disregarded 
in reaching an in-line price? 

x Ke 


(867 } 
* * * 
MR. LICHTENSTEIN: Well, take it and let's see 
what you have in mind. 
MR. ENDOM: That would appear at pages 5 and 6 of 
the Slip Opinion No. 383-A where the Commission stated 
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(867-869) 


as follows: "Our table indicates 7 sales under tempo- 
rary certificates at the 16.2¢ level, one of which has be- 
come permanently certificated. Sales under temporary 
certificates are not, of course, as persuasive as prices 
under permanent certificates but do assist in determin- 
ing the price level." 

MR. LICHTENSTEIN: Now, what is your question? 

PRESIDING EXAMINER: Now, your question. 

BY MR. ENDOM: 

Q. I asked him if he was familiar with it. I believe 
he already answered that he was generally familiar with 
it, but that he is not aware of that language. 


[868] 


A. That is correct. 

Q. If you were aware of that language at the time 
you prepared your exhibit would you have included tem- 
porary authorizations in your listing? A. I included 
the temporary authorized sales in my Schedule No. 1 
and as I say in -- that is Exhibit No. 1. As I say in 
Schedule 3 I show the temporary authorized sales which 
are not consolidated in the case. I looked at those but 
I did not include them in my chart. 


* OK Ok 


[869] 
xe *K 


PRESIDING EXAMINER: -- what was your reason 
for disregarding the temporary sales? 

THE WITNESS: The temporary sales that are con- 
solidated in this case, in my opinion, you cannot use 
those to compare them against themselves. Now, the 
temporary sales which I show in Schedule 3 and are not 
consolidated in the case, I looked at those sales but I 
decided that I would not show them in my chart and rely 
only on permanently certificated sales. 

BY MR. ENDOM: 

Q. Then it was not the Amerada proceeding, the 
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(869, 974, 978-979, 981-982) 


Amerada decision, excuse me, which prompted you not 
to use temporary authorizations, it was simply the fact 
that most of them were actually consolidated in this 


case? A. That is correct. 
* OK 


[974] 
* KOK 


Washington, D. C. 
Wednesday, July 15, 1964. 


* OK 


[978] 


* kK 
CELIA STAR GODY 
* eK 
[979] 
CROSS-EXAMINATION (Cont'd) 


x * 


[981] 


* KK 

BY MR. LICHTENSTEIN: 

Q. You indicate on page 11 that there is a rapidly 
growing intrastate market on the Texas Gulf Coast. You 
further indicate on page 12 that the intrastate market has 
grown in recent years. You further indicate on page 13 
that sellers have found it advantageous to market their 
supplies under nonjurisdictional contracts. Do yousee , 
all of that? A. Yes, sir. 


[982] 


Q. Now, what is the relevance of all these state- 
ments? Am I to assume that the purpose of these re- 
marks is that if the Commission continues its policy of 
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(982, 984, 1299) 


holding the line as it is required to do by the United 
States Supreme Court, that sellers will divert their sup- 
plies into the intrastate market? A. Let me state what 
I consider the relevance of these remarks. I think the 
price which the Commission authorizes for Texas Gulf 
Coast supplies will influence the proportion of total sup- 
plies which flow into interstate commerce. Because 
there is a large intrastate market on the Texas Gulf 
Coast, I think it is even more important here than in 
other areas that the Commission carefully consider the 
commodity value of gas in making its determination. 

Q. You wish the Commission to consider the com- 
modity value of gas in a certificate proceeding, is that 
correct? A. Yes, sir. 

Q. Do you believe that the intrastate market of Texas 
and Louisiana and Oklahoma can absorb all the available 


supplies being produced in those states? 
x we * 


[984] 
* Ke * 


Q. Would you answer that same question in terms of 
the Texas Gulf Coast? A. I don't know whether the in- 
trastate market can or cannot absorb all of the supplies 
being produced on the Texas Gulf Coast. The data avail- 
able show that the intrastate market is currently ab- 
sorbing a substantial proportion of those supplies. In 
fact, that more of the current deliveries are going in- 
trastate than interstate. When I spoke earlier of the 
relevance of an intrastate market,that relevance is in 
no way diminished by the fact that the intrastate market 
might not absorb all of the gas supplies. 


* OK OK 


[1299] 


* * OK 


Washington, D. C. 
Friday, July 17, 1964. 


* kK OK 
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(1301, 1331, 1336-1337) 


[1301] 
i 


CELIA STAR GODY 


** x 


[1331] 


** * 


REDIRECT EXAMINATION 


*x* ke 


[1336] 
kk 


BY MR. POLAND: 

Q. In that examination, you will note the question 
appearing particularly on page 971 at line 13, where 
Mr. Lichtenstein states ‘Indeed they have incurred take- 
or-pay-for, very substantial take-or-pay-for liabilities, 
have they not?" 

He was there referring to United Gas Pipe Line Conr 
pany and Transcontinental Gas Pipe Line Corporation. 

At that point I interjected a question as to whether 
that possibility of a take-or-pay situation relating to 
Texas Railroad District 3 or to the Texas Gulf Coast 
and Mr. Lichtenstein pointed out that his question re- 
lated to the Texas Gulf Coast, and you answered that 
there was -- that the companies have reported some 
substantial prepayments for gas not taken. 

Does your answer relate to prepayments for gas not 
taken in the Texas Gulf Coast? 


[1337] 


A. No, sir. I was thinking of the total prepayments re- 
ported by those two companies for gas from any loca- 
tion. To the best of my understanding United's prepay- 
ments are all for South Louisiana gas and in the case of 
Transco, the very largest part of the prepayments by 
far are for South Louisiana gas and not for Texas Gulf 
Coast gas. 

90 


(1337-1338) 


Q. Now there are other pipeline purchasers in- 
volved in this proceeding which were not brought up by 
Mr. Lichtenstein. Can you identify those? 

MR. LICHTENSTEIN: What do you mean, counsel- 
lor? There are other pipeline purchasers in this pro- 
ceeding, did you say? I don't understand the question, 
Mr. Examiner, or the relevance. 

MR. POLAND: Mr. Examiner, we were talking about 
pipelines -- Mr. Lichtenstein's statement related to 
pipelines purchasing in this area. I am now referring 
Mrs. Gody to pipelines who are purchasing from pro- 
ducers who are involved in this proceeding. 

MR. LICHTENSTEIN: What is your question? 

MR. POLAND: I asked her if there were others, and 
I asked her to identify them. I will get to my next ques- 
tion on the take-or-pay operation for those pipelines 
after I have her identify them. 

MR. LICHTENSTEIN: That is perfectly all right. I 
just want clarity as to what you are asking here. You 
are asking 


[1338 ] 


are there other pipelines in this proceeding who pur- 
chase gas in Texas District 3, is that your question? If 
the Examiner understands it. 

PRESIDING EXAMINER: Is that the question? 

MR. POLAND: I would like to have Mrs. Gody identify 
other pipelines who are purchasing from producers in 
this proceeding. 

THE WITNESS: The pipelines who are purchasing 
from producers under the sales which are the subject of 
this proceeding, are the following: Natural Gas Pipeline 
Company of America, Tennessee Gas Transmission Cony 
pany, Trunkline Gas Company and Florida Gas Trans- 
mission company. 

PRESIDING EXAMINER: Four of them. 

THE WITNESS: I believe there are only four pur-. 
chasers under contracts which are the subject of this 
proceeding. 
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(1338-1339, 1412-1413) 


BY MR. POLAND: 

Q. Do you have any knowledge of reports by those 
companies as to prepayments for gas not taken, limiting 
your answer first to Railroad District 3, second to the 
Texas Gulf Coast or third to their overall situation? A. 
In the case of these four companies, Mr. Poland, I can 
respond only in terms of their overall situation. 

Natural Gas Pipeline Company of America has re- 
ported no prepayments for gas not taken, Trunkline Gas 
Company has reported no prepayments for gas not taken 
as of the end of 1963. Tennessee Gas Transmission 
Company has reported some 


[1339] 


prepayments under a take-or-pay clause, but it is not a 
large sum in terms of Tennessee's total operations, the 
figure for Tennessee as of the end of 1963 for prepay- 
ments was $1,322,000. 

PRESIDING EXAMINER: Can we take a recess here? 

MR. POLAND: Can she finish? She has one more 
pipeline company. 

PRESIDING EXAMINER: Oh, yes. 

THE WITNESS: Florida Gas Transmission only had 
a small sum as of the end of 1963, $384,000. 


* Oe OK 


(1412 ] 
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Schedule 1 


PROVISIONS OF NATURAL GAS SALES TEXAS RAIL- 
ROAD COMMISSION DISTRICT NO. 3 AS OF 12/31/63 
(Contracts dated 6/7/54 through 12/31/63) 
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Schedule 1 
Footnotes 


1/ Acreage obtained by assignment and contract ratified 
4-10-62. 

2/ Rate is conditioned under a temporary certificate to a 
floor of 13.2782 cents/Mcf. 


3/ Acreage obtained by assignment and contract was rati- 
fied on 3-15-60. 


4/ Delivery point for gas well gas. Casinghead gas de- 


livered at central point in field. 
5/ 500 psig after first 10 years. 


6/ Successor to Louis Baker FPC Gas Rate Schedule No. 
1. 


7/ Contract was amended to reflect 18.0 cents/Mcf base 
rate instead of the original 18.5 cents/Mcf base rate. 


8/ First period due 7-1-67 is for 19.5 cents/Mcf, then 
1.0cents/Mcf every 5 years thereafter. 


9/ Rate effective subject to refund. 


10/ Subject to 0.21931 cents/Mcf dehydration charge, 
which will be deducted by buyer. 


11/ Includes 0.25 cents/Mcf dehydration reimbursement. 


12/ Includes 0.21931 cents/Mcf dehydration reimburse- 
ment. 


(1419-1420) 
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13/ Buyer exercised option to purchase gathering system 
whereupon rate was reduced by 2.0 cents/Mcf. Seller 
has to refund amounts over 15.5 cents/ Mcf subse- 
quently to 10-10-61. 


14/ Billing statement not filed. 


15/ Temporary certificate conditions initial 20.0 cents/ 
Mcf rate down to 18.0 cents/Mcf. Rate escalates to 
23.0 cents/Mcf after 10 years. 


16/ Temporary certificate conditions initial 20.0 cents/ 
Mcf rate down to 18.0 cents/Mcf. Rate escalates to 
22.0 cents/Mcf after first 4 years. | 


17/ Ratification of gas sales contract dated 5-15-59. 
18/ Rate is conditioned upon seller refunding to buyer, 


with interest at 7% per annum, any amounts collected 
in excess of 16.0 cents/Mcf which may be determined 
to be in excess of the price required by the public con- 
venience and necessity in Docket No. CI63-584. 


19/ Ratifies contract dated 6-21-60 (new acreage). 


[1420] 
SCHEDULE 2 
CONTRACTS PERMANENTLY CERTIFICATED 
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Schedule 2 
Footnotes 


1/ Includes 0.21931 cents/Mcf dehydration reimburse- 
ment. 


2/ Resulted from offer of settlement. 

3/ 500 psig after first 10 years. 

4/ Subject to 0.5 cents/Mcf amortization charge. 
5/ 400 psig after first 10 years. 

6/ Rate effective subject to refund. 


7/ Price escalates 1.12875 cents/Mcf first 5 year peri- 
od and 1.0 cents/Mcef every 5 years thereafter. 


8/ Processed gas delivered at plant. 


9/ Subject to 0.21931 cents/Mcf dehydration charge, 
which will be deducted by buyer. 


10/ Includes 1.5 cents/Mcf for gathering. 

11/ Ratification of a gas sales contract dated 3-2-50. 
12/ Contract ratified on 2-2-61. 

13/ Contract ratified on 5-21-62. 


14/ Contract continued on a year to year basis until can- 
celled. 


 15/ 0.2 cents/Mcf escalation each year until 11-1-59, 
then 1.0 cents/Mcef every 5 years. 


- 16/ 0.2 cents/Mcf escalation each year until 15.0 cents/ 
Mcf, then remains at 15.0 cents/Mcf until 16th year 
and then escalates to 16.0 cents/Mcf for the rest of 
term. 


17/ Ratification of a gas sales contract dated 11-9-55. 
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18/ Volume included under Kilroy Properties Inc. FPC 


Gas Rate Schedule No. 1. 


19/ Rate reduced 1.0 cents/Mcf for reimbursement of 
pipeline lateral until 12,000,000 Mcf of gas is deliv- 
ered. 


20/ 0.1754 cents/Mef escalation each year until 1-1-64, 
then 0.2 cents/Mcf each year thereafter. 


[1444] 


21/ 1.2875 cents/Mcf escalation on 1-1-59, then 1.0 
cents/Mcf every 5 years thereafter. 


22/ Succeeded by Joseph E. Seagram & Sons Inc. in Dock- 
et No. CI61-1412. 


23/ Ratification of a gas sales contract dated 11-2-53. 


24/ Rate reduced 1.0 cents/Mcf for reimbursement of 
pipeline lateral until 1,000,000 Mcf of gas is deliv- 
ered. 


25/ From date of initial delivery. 
26/ Delivery in Cameron Parish, Louisiana. 


27/ Initial rate conditioned to 18.0 cents/Mcf including 
2.0 cents/Mcf for line rental and all tax reimburse- 
ment. 


28/ The contract price provisions are as follows: 


DID __ to 7-1-62 21.5 cents/Mcf 
7-1-62 to 7-1-66 23.5 cents/Mcf 
7-1-66 to 7-1-70 25.5 cents/Mcf 
7-1-70 to 7-1-74 27.5 cents/Mcf 
7-1-74 to - 29.5 cents/Mcf 


29/ Successor io Slick Oil Corporation FPC Gas Rate 
Schedule No. 10. 


30/ Ratification of gas sales contract dated 2-21-56. 


31/ Initial rate of 17.5 cents/Mcf reduced to 16.0 cents/ 
Mcf in settlement, then permanently certificated. 


32/ Contract ratified on 8-6-59. 


33/ Initial rate of 20.0 cents/Mcf reduced to 17.0 cents/ 
Mcf in settlement, then permanently certificated. 


34/ Rate escalates to 23.0 cents/Mcf in 10 years. 


35/ Delivery point for gas well gas. Casinghead deliv- 
ered at central point in field. 


36/ J.S. Michael Co. has not filed a rate schedule. Sale 
is presently covered under J.S. Michael FPC Gas 
Rate Schedule No. 2. 


37/ Ratification of a gas sales contract dated 3-21-56. 
38/ Includes 0.25 cents/Mcf dehydration reimbursement. 
39/ Initial rate of 20.0 cents/Mcf reduced to 16.0 cents/ 


Mcf in settlement, then permanently certificated. 


[1445] 
40/ Billing statement has not been filed. 


41/ Initial rate of 20.0 cents/Mcf conditioned to 16.0 
cents/Mcf by Opinion No. 412. 


42/ Ratifies contract dated 5-14-58. 


43/ Initial rate of 20.0 cents/Mcf reduced to 18.0 cents/ 
Mcf in settlement, then permanently certificated. 


44/ Seller cannot exceed 1100 psig delivery pressure. 


45/ Seller did not file for dehydration reimbursement on 
billing statement. 


46/ Initial rate of 20.0 cents/Mcf conditioned to 16.0 
cents/Mcf by Opinion No. 383. 


47/ Based on estimated initial daily volume of 8,000 Mcf 
for month of July, 1961 (from information filed in 
Certificate Application). 
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48/ Initial rate of 17.5 cents/Mcf reduced to 16.0 cents/ 
Mcf in settlement, then permanently certificated. 


49/ Contract ratified on 3-1-61. 


50/ Escalates 0.6 cents/ Mcf to 15.6 cents/Mcf on 11-1-63 
and 1.0 cents/Mcf every 5 years thereafter. | 


51/ Escalates to 15.0 cents/Mcf on 1-1-64, then 1.0 cents/ 
Mcef every 5 years thereafter. 


[1446] 
SCHEDULE 3 
CONTRACTS TEMPORARILY CERTIFICATED 
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Schedule 3 
Footnotes 


1/ Supplemental agreement dated 12-14-60 dedicates gas 
produced from the Phillips Sand. 


2/ Subject to 0.21931 cents/Mcf dehydration charge, which 
will be deducted by buyer. 


a Resulted from offer of settlement. 


4/ 0.54984 escalation on 1-1-69, then 1.0 cents/Mcf ev- 
ery 5 years. 


5/ Includes 0.25 cents/Mcf dehydration reimbursement. 


6/ Includes 0.21931 cents/Mcf dehydration reimburse- 
ment. 
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[1449] 
EXHIBIT NO, 2 (RTJ #2) 


FEDERAL POWER COMMISSION | 
Docket Nos. G-18077, et al. 
H.L. Hawkins & H.L. Hawkins, Jr., et al. 


CHARTS AND TABULATIONS OF SELECTED DATA 
RELATING TO GAS SALES CONTRACTS 
TEXAS RAILROAD COMMISSION DISTRICT NO. 3 


COMPOSITE OF TOTAL INITIAL PRICES BASED UPON ESTIMATED FIRST 
Um SALES PRIANDITLY CERTIFICATED = TEXAS halLROAD 
(COMTRACTS DATED 1-21-58 THROUOH 12-31-63) 


Batinated First Month Volumes (Hof @ 14.65) 


WS W656 15.0 el = 1Se2 160 Ue? 20.0 
Total Initial Prices (4/Mof @ 14.65) 
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Oh SALES PEUAN! COMISSLON 


COMPOSITE OF TOTAL INITIAL PRICES BASED UPON ESTIMATED FIRST MONTH VOLIMES 
BULANEN tL! KT LF ED = TEXAS RAILROAD yi DISTRI y 3 
(CONTRACTS DATED 11-58 THROUGH 9-27-60) 


DISTRIBUTION OF PRICES 
PERMANENTLY CERTIFICATED SALES 
(CONTRACTS DATED 1-1-58 THROUOH 9-27-60) 

Percent of 
Total Voluse 

2.68 

2.59 
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DISTRIBUTION OF PRICES 
PERMANENTLY CERTIFICATED SALES 
(COWTRACTS DATED 9-28-60 THROUOH 12-21-63) 


Total Initial Munber Estimated First Percent of 
Price of Sales Month Volumes (Nef) Total Volume 
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CONTRACTS FOR THE SALE OF NATURAL GAS TO PIPELINES IN TEXAS RAILROAD COMMISSION DISTRICT NO. 3 


Contracts Consolidated for Hearing in the Matters of H. L. Hawkins and'H. L. Hawkins, Jr., Operator, et al. (Docket Nos. G-18077 et al.) 


Initial Initial 
Price Base Total Annual 
Pe. Adjust- Take Price Price Volume 
Purchaser Date of Term of went or (¢/Mcf) (e/Mcf) (MMcf) 


Filing Company Contract Field | County (Yrs) Del. Clause Pay (146.65) (14.65) (14.65) 
(b) (4) (e) (£) (8) (yy (4) ) (k) qa) (=) 


1958 Contract 


Florida Gas Transmission Co. 
Newman, John A. (Op.) 12/10/58 Lochridge Brazoria 


1959 Contracts 


Florida Gas Transmission Co. 


Callery Properties, Inc. 1/14/59 Palacios Matagorda 
Gallagher, Gregory J. 2/2/59 Palacios Matagorda 
Gallagher, Cregory J. 9/15/59 Palacios Matagorda 
Hawkins, H. L. & H. L., Jr. (Op.) et al. 1/30/59 Lochridge Brazoria 
Kilroy, W. S., et al. 1/22/59 Palacios Matagorda 
Skelly 011 Co, 8/1/59 Pheasant Matagorda 
Superior O11 Co., The 8/1/59 Pheasant Matagorda 
Socony Mobil O11 Co., Inc. (Op.), 2/18/59 Palacios Matagorda 
Shell O11 Co. 4/15/59 E. Bay Galveston 
Sparta Oil Co., The (Op.), et al. 9/10/59 W. League City Galveston 
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1960 Contracts 


Florida Gas Transmission Co, 


60-610 Kirby Petroleum Co, (Op.), et al. 3/22/60 S. Hamman Matagorda 
60-497 Marathon O11 Co. 1/25/60 Palacios Matagorda 
60-497 Marathon 011 Co. 8/15/60 Palacios Matagorda 
60-541 Stewart & Gouger Drilling Co. / 1/13/60 Northern Ranch Macagorda 


Batural Cas Pipeline Co. of America 


61-1221 Hunt, H. L. (Op.), et al. 12/15/60 Alvin Brazoria 
61-1282 Hunt, H. L. . 12/15/60 W. Alta Loma Galveston 
61-1283 Hunt, Hassie Trust (Op.), et al. 12/15/60 Alta Loma Galveston 
61-1682 Placid 011 Co. 12/15/60 Alta Loma Galveston 


qaays 


n 
a 
z 
a 
a 
c 
= 
ry 
~ 


fe 
en) 
i 
mm 
) 
res 
mM 
i 
3 
= 
A 
(o) 
Oo 
mm 
{e) 
ies 
Zz 
2 
: 
fa] 
e) 
es 
a 
_ 
AQ 
fx 
5 
res 
m 
< 
n 
fa 
3 
Ay 


7 39 1 


BR 
Q 
m 
a 
2 
ra 
a 
eo) 
n 
m 
5 
= 
o) 
os) 
: 
< 
m 
wn 
< 
ra 
ies] 
BR 
a 
_— 
< 
1) 
3 
5 
> 
< 
a 
fy 
° 
ea 
=) 
<< 
vp) 


NO. 3, H. L. HAWKINS, et al. 
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Subject Sales (Continued) 


Initial Initial 
: Price Base Total Annual 
Pe, Adjust- Take Price Price Volume 
Purchaser Date of i Term of went of (c/ict) (c/Mcf) (MMc£) 


Filing Compan’ Contract Field County (yrs) Del. Clause) Pay (14.65) (14.65) (14.65) 
@b) @) (e) (£) (8) (by) (4) (3) (k) Qa (=) 


1960 Contracts (Continued) 


Tennessee Cas Transmission Co. 


Woods Exploration & Producing Co., 4/18/60 ~—E. Bernard . Wharton 
et al. 

Atlantic Refining Co., The 3/16/60 Englehart . Colorado 

Coffey, C. W. 3/28/60 Blessing. Matagorda 

Mosbacher, Robert (Op.), et al. 1/30/60 Englehart - Colorado 

Worth Central O11 Corp. (Op.), et al. 3/15/60 N. Blessing Matagorda 

Schnapp, Ben H. (Op.), et al. 4/6/60 Petkas ‘ Chambers 


Trunkline Gas Co. 


Oil Reserves Corp. (Op.), et al. 6/21/60 Quicksand Creek Newton 
Kilroy Properties, Inc., et al. 3/15/60 Arcadia ! Galveston 
Sun Oil Co. 3/3/60 Sarah White: Galveston 


1961 Contracts 


Florida Gas Transmission Co. ‘ 
61-1688 Brown, George R. 1/12/61 = Pheasant Matagorda 
Natural Gas Pipeline Co. of America 


61-1%4 Hunt, Caroline,Trust Estate 2/15/61 Alvin ! Brazoria 
61-1%K5 Hunt, Lemar, Trust Estate 2/15/61 Alvin : Brazoria 
61-16 Hunt, N. B. 2/15/61 = Alvin Brazoria 
61-1%3 Sands, Caroline Hunt 2/15/61 = Alvin City Brazoria 


1962 Contracts 


Florida Gas Transmission Co. 


62-1152 Childers, A. F., Jr. (Op.), et al. 1/17/62 Jones Creek Wharton 17.50 186.0 
63-584 Superior O11 Co., The 9/20/62 Oliver Brazoria 17.50 186.0 


Natural Gas Pipeline Co. of America 
63-672 Skelly O11 Co. 10/16/62 E. Bay City: Matagorda 18.00 2,030.4 
Tennessee Gas Transmission Co. 
: f/ ° 
62-1220 Lively, H. B. (Op.), et al. 4/10/62 Columbus Colorado 15.95" 360. 
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Subject Sales (Contioucd) 
Schedule 1 
Sheet 3 of 4 


Initial Initial 
: Price Base Total Annual 
Pt. Adjust- Take Price Price Volume 
Purchaser Date of Term of ment or (¢/Mc£) (¢/Mcf) (MMcf) 


Filing Company Contract ~ County (Yrs) Del. Clause Pay (14.65) (14.65) (14.65) 
(b) (4) (£) (g) (h) (1) (3) (k) qa) (m) 


1963 Contracts 
Florida Gas Transmission Co. 
63-1445 Pan American Petroleum Corp. 2/12/63 Palacios Matagorda 
Natural Gas Pipeline Co. of America 
64-677 Humble O11 & Refining Co. 10/1/63 Pledger (Miocene ) Brazoria 


Trunkline Gas Co. 


63-1057 Humble O11 & Refining Co. 1/21/63 Quicksand Creek 
63-11% Tidewater O11 Co. 1/30/63 Quicksand Creek 


a 


2 RNY 
eed 


FOOTNOTES 


— 


Formerly filed as Louis Baker, et al. Rate Schedule No. ley 


Schedule 1 
The point of delivery is s point on the buyer's line in Chambers County, Sheet 4 of 4 


The initial price under the contract was 17.50¢/Mcf from the date of initial delivery to 7/1/62, At the time of filing the rate schedule, the price payable 
under the contract was 18.50¢/Mcf. However, the seller filed for 18.00¢/Mcf, in line with the price for District 3 as set out in the Ceneral Policy 
Statement 61-1, dated 9/28/60. 


This rate schedule is a farmout agreement subject to prior sale under Socony Mobil O11 Co., Inc. (Op.), et al. Rete Schedule No, 263, a 20-year contract 
dated 2/18/59. Volume is included with thet shown for Socony Rate Schedule No. 263. 


In granting temporary authorization to this sale by letter order, the FPC conditioned the initial price to 18.00¢/Mcf. 
The initial total price is after deduction of 0.2193l¢/Mcf charge for dehydration. 

Formerly filed as Estate of J. P. Petkas (Op.), et al. Rate Schedule No. 3. 

The initial total price includes 0.25¢/Mcf payment for dehydration. 

Thies rate schedule ratifies Union O11 Co. of California Rate Schedule No. 31, a 20-year contract dated 9/16/58. 


This rate schedule ratifies H. L. Hunt (Op.), et al. Rate Schedule No. 33, @ 20-year contract dated 5/15/59. 


This rate schedule ratifies Sinclair O11 and Gas Corp. Rate Schedule No. 44, a 19-year contract dated 1/31/51. The initial price for this sale is the 
redetermined price filed for by Sinclair (Supplement 9, dated 11/12/58) for the period 1/1/59 to 1/1/64. 


This rate schedule ratifies O11 Reserves Corp. (Op.), et al. Rate Schedule No. 2, a 2l-year contract dated 6/21/60. 


The successor in interest under this sale is Johnson and McCurdy; application for abandonment authorization was filed by Johnson and McCurdy in Docket No. C164-1402, 


No deliveries were made under this contract. Notice of withdrawal of certificate application was filed May 4, 1964. The well has been plugged and abandoned 
since June 7, 1963. 


ConrRacts FOR THE SALE OF NATURAL GAS TO PIPELINES IN TEXAS RAILROAD COMMISSION DISTRICT NO, 3 
DATED JANUARY 1, 1958 THROUCH DECEMBER 31, 1963 


Permanently Certificated Sales 


Rate 
Date Purchaser Sch, 


Issued Filing a ny No. 
@) (c) ) 


Batural Gas Pipeline Co. of America 


Robinson 011 & Gas Co. of 2 
Texas (Op.), et al. 


Tennessee Cas Transmission Co. 


Merrick, John F. (Op.), et al. 3 
Street, Cordon, Inc, 
Texas Gulf Sulphur Co. 


11/30/59 


7/14/59 
5/5/59 
12/1/58 


Texas Eastern Transmission Corp. 


Avherst Company £% 
Salt Dome Production Co. 5 


Trunkline Gas Co. 


Sinclair O11 & Gas Co. 
Mecom, John W. 


6/6/61 / 


5/3/60 


7/27/59 
10/27/59 
10/27/59 
5/22/59 
5/22/59 


Metals Service Co. 
Michael, J. S., et al. 


Phillips Petroleum Co. 


5/22/59 Phillips Petroleum Co. 


3/22/59  Supertor O11 Co., The 88 


Tidewater O11 Co. 93 
Union O11 Co. of California 31 


United Cas Pipe Line Co. 


Midhurst O11 Corp., et al. ret! 
Halbouty, Michel T. (Op.),et a1.7 


5/22/59 
10/27/39 


3/31/59 
1/2/59 


Date of 


Contract 


(e) 


4/15/58 


9/18/58 
6/27/58 
5/15/58 


7/28/58 
12/11/58 


3/3/58 
7/9/58 


8/22/58 


8/14/58 


5/14/58 


$/14/58 


7/14/88 


8/15/s8 
9716/58 


8/25/58 
5/29/58 


Term 
Field 


1958 Contracts 


Wharton 
Liberty 
Wharton 


Twin Basin 
Lick Branch 
Spanish Camp 


Bernard Prairie Wharton 
Garwood Colorado 


Hinkle 

Alta Loma, 
Bitchcock, 
Alvin 

Alta Loma, 
Hitchcock 

Alta Lom, 
Hitchcock 

Chocolate Bayou, Brazoria, Aransas 
Fulton Beach, 
W. Fulton 
Beach 

Hitchcock, 
Alvin, Alta 
Loma ° 


Harris 
Calveston 


Calveston 


Calveston 


Calveston, 
Brazoria 
Alta Loma, Calveston 
Bitchcock, 
Alvin 
Chocolate Bayou Braroria 
Alta Loma Galveston 


Peden 
Fostoria 


Harris 
Montgomery 


County (Yrs) Del. Clause 


aa () (8) (hy 


Initial Initial 

Price - Base Total 

Pe. Adjust- Take Price Price Price Volume 
of = went Se (cftet) (¢/Met) (eMMet) (Mc £) 

Pay (14.65) (14.65) (14.65) (14.65) 
qa) 4) (ke) qa) (=) (a) (>) 


Conditioned Annual 


12,079.4 


24.0 


2,613.8 
306.0 


335.5 
5,462.5 


9 JO 1 Isaus 
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10/31/63 


12/9/63 
12/9/63 


12/4/59 
9/20/60 
9/20/60 
12/21/60 
3/10/61 
9/20/60 
11/19/62 


12/21/60 


9/20/60 
10/31/63 
8/6/63 


9/20/60 


10/31/60 


8/6/63 
1/21/63 


Rate 
Purchaser Sch. 


Filing Company No. 


ce) @o 


Florids Gas Transmission Co. 
Tidewater O11 Co., et al. 88 
Natural Ges Pipeline Co. of America 


Hassie Hunc Trust (Op.), et al. 26 
Hunt, H. L. (Op.), et al. 33 


Tennessee Cas Transmission Co. 


Chance, R. L., Sr. 
Holiday, Samvel, et al. 
O11 Lease Operating Co. 
Skelly O11 Co. (Op.), et al. 
Dixon Management Corp., et al. 
Gardner, Roy R. (Op.), et al. 
Shell O11 Co. 
Texas Eastern Transmission Corp. 
Cities Service O11 Co. 
Trunkline Cas Co. 


Texas Cas Exploration Corp. 
Cities Service O11 Co. 
Gulf 011 Corp. 


United Gas Pipe Line Co. 


Woods Exploration & Producing 
Co., Inc., et sl. 
Sinclair O11 & Gas Co. 


Plorida Gas Transmission Co. 
Culf O11 Corp. (Op.), et al. 


Sinclair O11 & Gas Co. 
(Op.), et al. 


Date of 
Contract 


(ea) 


2/2/89 


5/15/59 
3/15/59 


6/4/59 
8/5/59 
7/22/59 
2/9/59 
12/14/59 
7/10/59 
11/19/59 


2/4/59 


4/8/59 
9/4/59 
12/7/59 


7/8/59 
9/21/59 


2/1/60 
2/22/60 


Permanently Certificated Sales (Continued) 


Field 
a (£) 


Initial Inicial 


Price Base 
Pt. Adjust- Take Price 
Term of went 


(8) @) @) (9) ke) q) 


1959 Contracts 


Palacios 


Alta Lome 
Alvin 


New Taiton 

N. Louise 

Cold Springs 

Randon 

Twin Basin 
NR 

Rich Ranch 


Old Waverly 


W. Nona Mills 
Chocolate Bayou 
Sarah White 


Rinkle 


Springer 


Matagorda 


Galveston 
Brazoria 


Wharton 
Wharton 

San Jacinto 
Fort Bend 
Wharton 
Matagorda 
Liberty 


San Jacinto 


Hardin 

Brazoria 

Calveston, 
Brazoria 


Herris 


Montgomery 


1960 Contracts 


Chenango, Blue 
Lake 
Palacios 


Brazoria 


Matagorde 


Totel 
Price 


or (¢/Mef) (¢/icf) 


County (Yrs) Del. Clause Pay (14.65) (14.65) (16.65) 


(=) 


Conditioned 
Price 
(¢/Me£) 


(9) 


9 30 z 199U8 
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: 61-157 


61-1038 
60-641 
61-535 


61-802 
60-111 


61-494 
60-467 


60-366 


61-70 
61-810 


60-635 


61-107 
60-274 
61-2461 


61-237 
60-377 
61-1414 


: Rate 
Date Purchaser Sch. 


Issued Filing Company No. 
(b) (ce) (4) 


Natural Gas Pipeline Co. of America 
Humble O11 & Refining Co. 338 
Tennessee Gas Transmission Co. 


12/27/61 Brown, George R. (Op.), et al. 847 

6/27/61 Associated O11 & Cas Co. +r 

8/7/61 Billingsley, Harold R., Trustee 2 
et al. 

Culliman II, J.S., (Op.), et al. 1 

Ancon O11 & Gas, Inc, 1 
(Op.), et el. 

Appell Petroleum Corp., ec al. 2 

Ginsburg, Arthur I., Trustee, 1 
(Op.), et al. 

Cerro de Pasco Corp. 1 
(Op.), et al. 

1/8/62 MPS Production Co. (Op.), et al. 2 / 

9/20/61 Pel-Tex Petroleum Co., Inc. 12 


(Op.), et al. 
10/31/60 


3/27/63 


9/20/61 
3/10/61 


6/27/61 
6/27/61 


4/21/61 


Graridge Corp. 1a! 
Trunkline Gas Co. 


1/8/62 Atlantic Refining Co., The 218 
3/10/61 Brown, George R. $y 
8/7/61 O11 Reserves Corp. (Op.), et al. 1— 


8/7/61 Sinclair O11 & Gas Co. 200 

1/28/66 Sunray DX O11 Co. 198 

1/8/62 Texas Gas Exploration Corp., 6 
(Op.), et al. 


Tennessee Gas Transmission Co. 


Merrick, John F. (Op.), et al. 4 
Russell, Otis (Op.), et al. 1 


12/27/61 
2/21/62 


Date of 
Contract * 


(e) 


7/1/60 


10/24/60 
5/12/60 
9/30/60 


10/13/60 
1/22/60 


9/8/60 
3/29/60 


3/17/60 


6/28/60 
11/2/60 


4/11/60 


5/2/60 
1/20/60 
7/13/60 


5/2/60 
2/24/60 
12/30/60 


4/20/61 
6/8/61 


Permanently Certificated Sales (Continued) 


Term 
Field Count: 
(£) (s) 


1960 Coatracts (Continued) 


Sugar Valley Matagorda 


Sublime 
New Taiton 
Columbus 


Cotorado, Lavaca 
Wharton 
Colorado 


Wharton 
Wharton 


W. El Campo 
NR 


NR Montgomery 
S. E. Tomball Harris 
Chesterville Colorado 


Sugar Valley 
Prancitas 


Matagorda 
Matagorda 


Alligator Bayou Chambers 


W. Nona Mills Hardin 

S. Lisste Wharton 

Little Rock Hardin 
Creek 

W. Nona Mills Hardin 

Cypress Creek Newton 

Moss Hill Liberty 


1961 Contracts 


Pt. 


of 


i Ee Me} Le] a4 a4 “a5; 


Inttiel Initiel 
Base Total Conditioned 


Take Price Price Price 
or (c/Mcf) (¢/Mcf) (cfc £) 
Mire): Del. Clause _Pay_ (16.65) (16.65) _(14.65) _ 
@) Gy) GY 


q) oo (a) 
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Permanently Certificated Sales (Continued) 


Initiel Initial 
Docket Price Base Total Conditioned Annual 
Number : Pe. Adjust- Take Price Price Price Volume 
(G- or Date Purchaser Date of : Term of went or (¢/icf) (¢/Mc£) (¢/Mc£) (Mc £) 
CI-) Issued Piling Company Contract .__ Field ‘County (Yrs) Del. Clause _Pay (16.65) (14.65) (14.65) (14.65) 
(a (>) (c) (e) (f£) (s) (yy) (4) (ke) q) (= (a) (0) 


1961 Contracts (Continued) 


Tennessee Cas Transmission Co. 


61-1751 5/29/62 Saitherman, Cene A. d/b/a 6/12/61 Glasscock Colorado 
Oilwell Buyer's Co. 

61-1183 1/29/62 Southeastern Public Service 1/6/61 E. Bernard Wharton 
Co. (Op.), et al. 


Texas Eastern Transmission Corp. 


62-357 4/17/62 Aber, William M. (Op.), et al. 7/28/61 Sheridan Colorado 
61-1250 3/23/62 Brown, George R. (Op.), et al. 1/4/61 S. Lucky Matagorda 
62-83 3/23/62 Brown, Herman’ 7/5/61 N.W. Buttermilk Matagorde 


Slough 
61-1583 1/29/62 Woods Exploration & Producing 4/14/61 = Marra-McLean Jefferson 
Co., Inc. (Op.), et al. 


Trunkline Gas Co. 


61-1256 9/20/61 Floyd O11 Co. (Op.), et al. 1/23/61 W. Nona Mills Rardin 
61-1605 9/8/61 North Central O11 Corp. 3/6/61 Sabine Pass Jefferson 
(Op.), et al. 


1962 Contracts 


Natural Gas Pipeline Co. of America 


63-621 3/12/63 Humble O11 & Refining Co. 318 = 9/1/62 S. Angleton Brazoria 
(Op.), et al. ? 
63-656 3/12/63 Pan American Petroleum Corp. 347 10/16/62 E. Bay City Matagorda 
. (Op.) 
63-650 3/12/63 Tidewater O11 Co. 120 «10/16/62 E. Bay City Matagorda 
Tennessee Cas Transmission Co. 


63-839 8/5/63 Kinmey, J. A. (Op.), et al. 12/28/62 Ammann “Wharton 
61-1272 8/28/62 Tenneco Corp. 7/1/62 Deckers Prairie Montgomery 
61-1272 8/28/62 Tenneco Corp. ol" 7/1/62 Palactos Macagorda 


Texas Eastern Transmission Corp. 


64-323 10/31/63 Mitchell, Ceorge & Associates, 6/27/62 Carwood Colorado 
Inc., 


9 30 » 1s9NS 
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Permanently Certificated Sales (Continued) 


Initfal Initial 
Price Base Total Conditioned Annual 
Rate a Pt, Adjust- Take Price Price Price Volume 
Purchaser Sch. Date of Term of ment or (o/Mef) (¢/Mcft) (eict) Met) 


Filing Company No. Contract County Yrs) Del. Clause Pay (14.65) (14.65) (14.65) (14.65) 
(ec) a) (e) (s) (hb) (4) q) (ke) qa) (=) (a) (0) 


1962 Contracts (Continued) 


Texas Eastern Transmission Corp. 


63-684 6/6/63 Harrison, Dan J., Jr. 3 10/26/62 N. EB. Nada Colorado 
(Op.), et al. 

63-359 3/27/63 Highland O11 Co. (Op.), et al. 4Y/ 7/30/62 Pheasant Matagorde 

62-1318 6/28/63 Shell O11 Co. 270 4/9/62 EB. Sarah White Galveston 


1963 Contracts 


Florida Gas Transmission Co. 
63-1451 10/11/63 Ancon Oi] & Gas, Inc. 2 4/22/63 Jones Creek Wharton 
Tennessee Cas Transmission Co. 


63-1510 10/11/63 Coastal Trend O11 & Gas Corp. 3/19/63 Magnet Wharton 
(Op.), et al. 

64-372, 10/31/63 Street, Cordon, Inc. (Op.) 9/11/63 -E. Alligator Chambers 

Texas Eastern Transmission Corp, Bayou 

64-471 12/5/63 Allday, Edwin 9/10/63 Deweyville Newton 

64-758 2/25/64 Sunglaze, Inc, 11/22/63 Hungerford Wharton 

63-1383 9/13/63 Crescent O11 & Gas Corp. 3/5/63 Garwood Colorado 
(Op.), et al. 


9 30 ¢ 20048 
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FOOTNOTES 


The initial total price includes 0.12626¢/Mcf tax reimbursement and is after deduction of 0.21931¢/Mcf dehydration charge. 
Formerly filed as Robert H. Merritt Rate Schedule No. 1. 

This contract provides for delivery of gas-well gas at the wellhead and the delivery of casinghead gas at a place in the field. 
Formerly filed as Seadrift Pipeline Corp. Rate Schedule No. 1 

Formerly filed as Slick O11 Corp. (Op.), et al. Rate Schedule No. 10, 


By order dated 10/31/63, the FPC issued a certificate of public convenience and necessity, and conditioned the initial price besed on a settlement proposal approved 
by order issued June 15, 1962. The settlement proposal provides for an initiel price of 16.00¢/Mcf£, @ two-year moratorium on rate increases, and a post-moratorium 
limit on rate increases to one cent every four years. . 

‘The FPC issued a certificate of public convenience and necessity in Opinion No. 412, dated 12/9/63, modified by Opinion No. 412-A, dated 1/24/64, and by further 
order dated 2/24/64. The certificate conditioned the initial price under the contract to 16.00c/Mcf, intluding all reimbursements and -charges, with full refund, 
plus interest, required between the price collected and 16.00¢/Mcf from November 2, 1961. By Opinion No. 412-A, the producer was granted a stay of the effect 

of the condition until judicial review could be obtained, and by further order, dated 2/24/64, the producer 1s permitted to continue the sale subject to refund; 

a further condition was imposed to provide for a moratorium on the filing of all price increases in excess of 19.00c/Mc£, inclusive of tax reimbursement, pending 
the issuance of a final decision in Docket No. AR64-2 or until January 1, 1968, whichever is earlier. 


Price reflects dehydration payment by the purchaser, and includes tax reimbursement. 
The prices include 0.2193l¢/Mcf as reimbursement to the seller for the cost of dehydration. 
The initial total price includes 0.25¢/Mcf payment for dehydration. 


By order dated 10/31/63, the FPC issued a certificate of public convenience and necessity, and conditioned the initial price based on a settlement proposal approved 
by order issued 12/26/62. The settlement proposal provides for an initial price of 18.00¢/Mcf, a moratorium on increased rate filings until April 1, 1965, and 
provides for refunds of all amounts actually received after July 1, 1960 in excess of the settlement rate. 


By order dated 8/6/63, the FPC issued a certificate of public convenience’ and necessity and conditioned the initial price based on a settlement proposal approved 
by order issued 4/25/63. The settlement proposal provides for an initial price of 16.00¢/Mcf, including tax reimbursement and, waiver of the right to file for 
contractually authorized increased rates until April 1, 1965. 


The FPC issued « certificate of public convenience and necessity in Opinion No. 383, dated 3/27/63, and conditioned the initial price to « total of 16.00¢/Mcf£, 
including all reimbursements and charges. 


The initial total price is after deduction of 0.2193lc/Mcf charge for dehydration. 

Formerly filed as C. C, Winn (Op.), et al. Rate Schedule No. 10. . 

Sales under this contract are also made by Callery Properties, Inc., et al. Rate Schedule No. 5. 

Formerly filed as Estate of J. P. Petkas (Op.), et al. Rate Schedule No. 1. 

Abandonment of this sale was authorized by the FPC by order dated 10/11/63 in Docket No. 63-1016, due to depletion of the vells. 
Formerly filed as Acco Oil & Gas Co. (Op.), et al. Rate Schedule No. 5. 

Buyer and seller are affiliated companies. 


This rate schedule covers gas produced from an oil-casinghead gas lease formerly owned and operated by Tennessee Cas Transmission Co. On 2/28/61, Tenneco Corp. 
filed for a certificate of public convenience and necessity to sell this gas to Tennessec, at an initial price of 16.16947¢/Mc£. On 4/24/62 Tenneco filed a proposed 
settlement agreement with the FPC at an initial price of ]4.00¢/Mcf, and on 7/1/62 Tenneco and Tennessee executed a contract for this sale et an initial price of 
14.00¢/Mcf. By order issued 8/28/62, the FPC issued a certificate of public convenience and necessity at the 14.00¢c/Mcf price. 


This rate schedule covers gas produced from an oil-casinghead gas lease formerly owsed and operated by Tennessee Gas Transmissi:n Co. On 2/28/61, Tenneco Corp. 
filed for a certificate of public convenience and necessity to sell this gas to Tennessee, at an initial price of 16.16947¢/Mc£. On 4/24/62 Tenneco filed a 
proposed settlement agreement with the FPC at an initial price of 16.00¢/Mcf, and on 7/1/62 Tenneco and Tennessee executed a contract for this sale at an initial 
price of 16.00¢/Mcf. By order issued 8/28/62, the FPC issued a certificate of public convenience and necessity at the 16.00¢c/Mcf price. 


Abandonment of this sale was authorized by che FPC by order dated 3/10/64 in docket No. 64-825, due to depletion of the wells. 


9 30 9 199NS 
Z atnpayss 


137 


42LQC 
AXXO 


CONTRACTS FOR THE SALE OF NATURAL GAS TO PIPELINES IN TEXAS RAILROAD COMMISSION DISTRICT NO, 3 
DATED JANUARY 1, 1958 THROUGH DECEMBER 31, 1 


Other Sales 


Iaiciel Initial 
S52 otal 


7 Pe. r 
Purchaser Term of z.. 


Filing Compa County (Yrs) Del. Clause ray 4- 
@) . «f) (8) @) (4) q) (ke) 
1959 Contracts 


Florida Gas Transmission Co. 
Tidewater O11 Co. 8/1/59 
Tenmeesee Gas Transmission Co. 
Socony Mobil O11 Co., Inc. 11/25/59 
Treascontinental Gas Pipe Line Corp. 
CT61-553 North Central O11 Corp. (Op.), et al. 12/24/59 Sabine Pass Aree Jefferson’! 


1960 Contracts 


Tennessee Gas Transmission Co. 


Mendell, W. T. 3/16/60 Englehart Colorado 
Harkins & Co., et al. 3/16/60 Englehart Colorado 
Corley, J. F. 3/16/60 Englehart Colorado 


a/ This rate schedule was withdrawn by letter dated 12/26/63; no sales were made under the contract. 


b/ This rate schedule was withdrawn by letter dated 3/4/63. 


c/ This contract also covers acreage in Cameron Parish, Louisiana; the delivery point is near the east bank of the Sabine River in Cameron Parish. 


. 
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MARKET PRICES FOR NATURAL GAS IN TEXAS RAILROAD COM-.. 
MISSION DISTRICT NO. 3, H. L, HAWKINS, et al., G-18077, et al. + 


Page 1 


(1490) 


Weighted Average Initial Base Prices, Texas Railroad 
Commission District No. 3 Compared with Texas 
Gulf Coast and the Total Southwest Market 
1952 - 1963 


Texas RR Commission 
District No. 3 


Texas RR Texas Gulf Total 
District #3 _ Coast Southwest 


(Cents/Mcf) 
9.4% 


Texas Gulf Coast 


FA 6754 


FA 6740 


DNS oS 
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(1491) 


ANNUAL DELIVERY VOLUMES 
COMMITTED UNDER LONG 
TERM CONTRACTS 


Texas Railroad Commission District No. 3 


By Year of Contract 


1952 - 1963 


1492 | 
(1492) rages 


GAS SALES TO PIPELINE COMPANIES: UNDER LONG-TERM CONTRACTS IN 
TEXAS RAILROAD COMMISSION DISTRICT NO. 3, TEXAS GULF COAST, 
AND IN THE TOTAL SOUTHWEST MARKET 


1952-1963 


Texas R.R. 

Commission . | Total 

‘District Texas Gulf Southwest 
Year Number. 3 Coast Market 


(b) (c) 


Number _of Contracts 


1952 
1953 
1954 
1955 
1956 


1957 
1958 
1959 
1960 
1961 


1962 
1963 


Annvel Delivery Volumes (Billions of Cubic Feet at 14.65 psia) 
° 


1952 . : » 239.1 "= 
1953 ‘ ; 87.1 ; 
1954 . 113.3 

1955 108.8 

1956 109.6; 


1957 47.5 
1958 . 137.3 
1959 85.9 
1960, ; 155.3 
1961 40.9 


1962 34.1 
1963 47.2 
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INTERSTATE AND INTRASTATE GAS DELIVERIES BY PRODUCERS 
TEXAS GULF COAST 
1958, 1961 and 1962 


1961 


QMcf at 14.65 psia) 


Marketed Production and Sales 
ton ane sales 


1. Marketed production 2,684,142 3,054,540 3,183,537 
2. Estimated extraction loss, fuel system, 
lease use, and carbon black 396,774 422,307 428,981 
Marketed production, excluding field use 
(Line 1 - Line 2) 2,287,368 2,632,233 2,754,556 
Gas produced by interstate pipeline 
companies 25,253 23,860 21,170 
Sales, excluding field use and pipeline- 
produced gas (Line 3 - Line 4) 2,262,115 2,608,373 2,733,386 


Disposition of Sales, Excluding Field Use and 
Pipeline-Produced Gas (Quantities) 


6. Sales to interstate pipeline companies under 

independent producer rate schedules 1,278,212 1,357,766 1,315,985 
7. Intrastate sales to interstate pipeline 

companies 289,207 298,353 311,937 
&. Other intrastate use (Line 5 - Line 6 = Line 7) 694 ,696 952,254 1,105,464 
9. Total intrastate (Line 7 + Line 8) 983,903 1,250,607 1,417,401 


Disposition of Sales, Excluding Field Use and 
Pipeline-Produced Gas (Percent) 
10. Sales to interstate pipeline companies under 
independent producer rate schedules (Line 6 
as percent of Line 5) 


11. Total intrastate use (Line 9 as percent of 
Line 5) * 5 


Gross production less quantities used for gas lift, repressured, vented and wasted. 
Data are from the Monthly Summaries of Texas Natural Gas, Railroad Commission of 
Texas, Oil and Gas Division. Estimates of the quantities of gas delivered to proc- 
essing plants which were repressured or vented were obtained by multiplying the 
teported deliveries to processing and cycling plants in each district by the ratio, 
for the state as a whole, of gas repressured and vented to total deliveries to plants. 


Data are from the same source as Line 1 and estimates for processing plants were 
derived in a similar manner. Excludes on-lease extraction loss of gas-well gas not 
reported prior to August 1960 in the Texas Railroad Commission monthly reports. 
This amounts to 19,846 MMcf in 1961 and 19,475 MMcf in 1962. 


Annual reports of the pipeline companies to the Federal Power Commission (Form 2). 
Two pipeline companies did not show Production by fields of origin and production 
in Texas Railroad Commission Districts 2, 3 and 4 was estimated by distributing 
total production for the state in accordance with reported. reserves. 


Annual reports of the pipeline Companies to the Federal Power Commission (Form 2). 
In some instances the Form 2 reports did not identify particular purchases as 
interstate or intrastate. The volumes not identified amounted to 0.8 percent of 
pipeline purchases in 1958, 1.0 percent in 1961 and 0.9 percent in 1962. Such 
volumes have been distributed between interstate and intrastate purchases in 
accordance with the reported volumes of each type. 
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INITIAL PRICES FOR LONG-TERM GAS SALES CONTRACTS 


Texas Railroad Commission District No. 3 


oO 


rs 


LEGEND 


Florida Gos Transmission Co. 
Natural Gas Pipeline Co. of America 
Tennessee Gas Transmission Co. 
Texas Eastern Transmission Corp. 
Transcontinental Gas Pipe Line Corp. 
Trunkline Gas Co. 

United Gas Pipe Line Co. 
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(1496) 144 
INITIAL PRICES UNDER LONG-TERM CONTRACTS 
DATED JANUARY 1, 1958 — DECEMBER 31, 1963 


Texas Railroad Commission District No. 3 
(Including the Subject Contracts) 


VOLUMES BY INITIAL TOTAL PRICE NUMBER OF CONTRACTS AND 
VOLUMES-BY PRICE — 


Initial Initial : Annual 

Base Total Delivery 

Price Price Volume Per Cent 
(Cents per Mcf at Number of (MMcf at of Total 


14 .65_psia) Contracts 14.65 psia Volume 
(a) (b) (c) -: (da) (e) 


158.6 
474.0 
900.0 
2,093.7 
— 1665 
270.5 
312.7 
560.4 
540.0 
15.1 
1,051.5 
701.6 
1,445.5 
327.6 
2,741.0 
5,915.3 
215.9 
72.0 
1,463.4 
6,656.8 


Feet) 
a Ps a 
te} 2 


9.17 9.26 
12.00 12.00 
13.00 13.00 
13.37 13.50 
13.50 13.28 
13.50 13.50 
14.00 13.78 
14.00 14.00 
14.00 14.13 
14.40 14.40 
14.50 14.50 
14.60 14.60 
14.75 15.00 
15.00 14.78 
15.00 15.00 
15.00 15.19 
15.50 15.50 
16.00 16.00 
16.17 15.95 
16.17 16.17 
16.25 16.50 
16.75 17.00 
17.00 17.00 
17.50 17.50 
18.00 18.00 
18.04 18.36 
20.00 20.00 


primes 
Lown’ 


ro 


» | 


illions of Cubic 
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N 
° 


_ 
~ 


Py 


~ 
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Annual Volume (8 
N 


a 
~ 


1 
3 
2 
7 
1 
2 
1 
5 
1 
1 
4 
2 
8 
2 
1 
2 
1 
1 
2 
3 
1 
1 
1 
9 
6 
1 
8 


worwonon 


~ 


Total 88 ,610.9 


a/ Less than 0.1 per cent. 
b/ Not reported. 
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INITIAL PRICES UNDER LONG-TERM CONTRACTS DATED (1497) 
JANUARY 1, 1958 THROUGH DECEMBER 31, 1963 
TEXAS RAILROAD COMMISSION DISTRICT NO. 3 


(Excluding the Subject Contracts) 


Initial Initial Annual 
Base Total Delivery 


Price Price Volume 


(Cents per Mcf at Number of (icf at 
14.65 psia Contracts 14.°:5_psia) 
a (c) (d) 
9.17 . , 158. 
12.00 . 474. 
13.00 . 900. 
13.37 ; 2,093. 
13.50 
13.50 
14.00 
14.00 
14.00 
14.40 
14.50 
14.60 
14.75 
15.00 
15.00 
15 .00 
16.00 
16.17 
16.17 
16.25 
17.50 
18.00 
18.04 
20.00 
Total 


1,529.3 
5,772. 
b/ 

42,290.2 

72,126 .6 


KH WwW F&F YF fF BF & 


or 
Wm w 


a/ Less than 0.1 per cent. 
b/ Not reported. 
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INITIAL PRICES FOR SALES CONSOLIDATED IN DOCKET NOS. G-18077, ET AL. 
TEXAS RAILROAD COMMISSION DISTRICT NO. 3 


Sales Under 


Original Contracts All Subject Sales 
Initial Initial Annual Annual 


Base Total Delivery Delivery 
Price Price Volume Volume 
(Cents per Mcf at (MMcf at Number (MMcf at 


14.65 psia) 14.65 psia) of Sales 14.65 psia) 

(a) (b) (a) (e) (f) 

15.50 15.50 215.9 i 215.9 
15.74 15.74 1 360.0 
16.17 15.95 : 1 905.4 
16.17 16.17 F 5 2,647.7 
16.75 17.00 A 3 2,153.1 
17.00 17.00 .0 720.0 
17.50 17.50 5,457.2 , 5,457.2 
18.00 18.00 3,034.8 3,034.8 


20.00 20.00 1, 75232 1,944. 


Total 16 ,484 .3 17,438. 


Source: "Sales under original contracts" include all subject sales 
under original long-term contracts. 


“ALL subject sales" include sales under original contracts 
as well as ratifications of prior years and farmouts. 


“ Or 
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SUMMARY OF CONTRACT SPECIFICATIONS (1499) 
TEXAS RAILROAD COMMISSION DISTRICT NO. 3 
CONTRACTS DATED 1958-1963 


Number _of Contracts 
All Long-Term 
Sales Excluding Subject 


Subject Contracts Contracts 
(a) (b) 


A. Btu Content 


Minimum Btu content per cubic foot 
No specification 
975 to 1000 
Total 


Proportional penalty for low Btu content 
No penalty 
Proportional penalty 
Total 


B. Sulfur Specifications 


Hydrogen sulfide (gr/100 cf) 
No specification 
0.5 or below 
0.51 to 1.0 


Total sulfur (gr/100 cf) 
No specification 
10.0 or below 
10.1 to 20 
Total 


C._ Dehydration 
No specification 20 


Seller dehydrates to 7#/MMcf or below 65 
Total 85 


D. Maximum Delivery Pressure Obligation (psig.) 


No specification 
801 to 1000 
Above 1000 


Total 


E. Take or Pay Clause 


FA-6759 


(1500) 148 
INITIAL PRICES FOR PERMA ENTLY CERTIFICATED SALES +“ 
DATED JANUARY 1, 19. — DECEMBER 31, 1963 


Texas Railroad Com, ission District No. 3 


VOLUMES BY INITIAL TOTAL PRICE NUMBER OF CONTRACTS AND 
VOLUMES BY PRICE 


Initial Initial Annual 
Base Total Delivery 
Price Price Volume Per Cent 
(Cents per Mcf at Number of (MMcf at of Total 
14.65 psia) __ Contracts 14.65 psia) Volume 
(a) (b> (c) (4) (e) 
9.17 9.26 158.6 
12.00 12.00 474.0 
13.00 15.00 900.0 
13.37 13.50 2,093.7 
13.50 13.28 16.5 
13.50 13.50 270.5 
14.00 13.78 312.7 
14.00 14.00 560.4 
14.00 14.13 540.0 
14.40 14.40 15.1 
14.56 14.50 1,051.5 
14.60 14.60 701.6 
14.75 15.00 1,445.5 
‘15.00 14.78 327 .6 
15.00 15.00 2,741.0 
15.00 15.39 5,915.3 
16.00 1€ .00 2,952.0 
16.17 15.95 558.0 
16.17 16.17 4,009.1 
16.25 16.50 372.0 
17.50 17.50 19.7 
18.00 18.00 5,772.0 
20.00 20.00 25 ,452.6 
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Total 56,659 .4 


a/ Loss thin 0.1 per cent. 
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[1501] 
TECHNICAL NOTE 
General 


The exhibit includes all contracts which cover sales 
to pipeline companies, provide for a term of 20 years 
or longer (or life), and which were filed with the Federal 
Power Commission as rate schedules and were micro- 
filmed by the C.D. Lockwood Company through July 1963; 
and, for 1959, 1960, 1961, 1962, and 1963, additional con- 
tracts filed as exhibits with certificate applications 
through December 1963. The exhibit includes ratifica- 
tions of earlier contracts where the contract ratified is 
dated in the same year as the ratification; ratifications 
of contracts dated in previous years are not included. 
Contracts which were renegotiated by the parties are in- 
cluded at the date of renegotiation. In cases where more 
than one signatory party has filed a rate schedule, the 
sale is counted only once, and the volume shown is the 
total volume reported for all parties. 


The volume information was obtained, for contracts 
dated 1952-1960, from actual deliveries reported by the 
purchasers in Form 2 Reports as follows: 


Contracts dated 1952-1954 - 1956 Deliveries 
1955-1957 - 1959 
1958 - 1960 
1959 - 1961 
1960 - 1962 


Where reported volumes were not available for con- 
tracts dated 1952-1960, estimated volumes for first month 
were used, projected to an annual basis. 


For contracts dated 1961-1963, the volumes are esti- 
mated volumes for first month as reported by the sellers 
with the rate schedule filing or certificate application, 
projected to an annual basis. 


Volumes and prices are measured at 14.65 psia. 


149 


(1501-1502) 


The Texas Gulf Coast includes all the counties includ- 
ed in Texas Railroad Commission Districts No. 2, 3 and 
4. 


The Total Southwest market includes the states of 
Arkansas, Kansas, Louisiana, Mississippi, New Mexico, 
Oklahoma and Texas. The Four Corners area of New 
Mexico is not included. 

Pages 1-3 ; 

The data include sales made by producers to the follow- 
ing gathering companies, and exclude the sales made by 
the gathering companies for resale to the pipelines: Ben 
Bolt Gathering Company, Cimarron Transmission Com- 
pany, South Texas Natural Gas Gathering Company, Val- 
ley Gas Transmission, Inc. and West Texas Gathering 
Company. 


Pages 6-8, 10-11 
The data shown for Texas Railroad Commission Dis- 
trict No. 3 exclude sales to Valley Gas Transmission Co. 


[1502] 


Page 9 

Columns (c) and (d) show the sales consolidated in 
this proceeding whichare within the scope described 
above (i.e., long-term contracts, excluding ratifications 
of contracts dated in prior years). 


Columns (e) and (f) include all sales consolidated in 
this proceeding, i.e., original long-term contracts and 
ratifications or assignments of contracts dated in prior 
years. 


(2258-2259) 
[2258] 
[FPC, Dec. 11, 1959] 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of ) Docket No. 
THE SUPERIOR OIL COMPANY ) G-20359 


APPLICATION FOR CERTIFICATE OF 
PUBLIC CONVENIENCE AND NECESSITY 


Pheasant Field, Matagorda County, Texas 


SALE TO COASTAL TRANSMISSION 
CORPORATION 


Of Counsel: 

F.P. Jones, Jr., 

H.W. Varner, Attorneys 

c/o The Superior Oil Company 
400 Oil & Gas Building 
Houston 2, Texas 


[2259] 


xk 


The Superior Oil Company (Superior), Applicant here- 
in, pursuant to the applicable parts of Sections 157.23 to 
157.31, inclusive, of the Regulations of the Federal Power 
Commission promulgated under authority of the Natural 
Gas Act, as amended, makes this Application for a Certi- 
ficate of Public Convenience and Necessity authorizing 
it to sell natural gas in accordance with the terms and 
provisions of agreement between Superior, as "Seller" 
and Coastal Transmission Corporation (Coastal), as 
"Buyer". This Application is filed under protest to avoid 
the penalties of the Natural Gas Act and regulations prom- 
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ulgated thereunder should same validly apply to Applicant; 
however, Applicant denies such valid application and re- 
serves its right to pursue before this Commission or else- 
where any cause of action, defense, or remedy it deems 
proper based on the claim that it is not a natural gas com- 
pany within the meaning of the 
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Natural Gas Act and that the Federal Power Commission 
has no jurisdiction over it or its properties, gas sales, 
installations or facilities. In support of this Application 
Applicant respectfully shows as follows: 


I. 


The exact legal name of Applicant is The Superior Oil 
Company. Applicant is a corporation organized and ex- 
isting under the laws of the State of California, having a 
principal place of business at 400 Oil & Gas Building, 
Houston 2, Texas. Applicant is authorized to do busi- 
ness in the following states: Alabama, Arizona, Arkan- 
sas, California, Colorado, Florida, Georgia, Idaho, Il- 
linois, Indiana, Kansas, Kentucky, Louisiana, Michigan, 
Mississippi, Missouri, Montana, Nebraska, New Mexico, 
Nevada, North Dakota, Ohio, Oklahoma, South Dakota, 
Tennesse, Texas, Utah, and Wyoming. 


I. 


Applicant had no predecessor engaged in the sale or 
transportation of natural gas subject to the jurisdiction 
of the Federal Power Commission on June 7, 1954. 


Til. 


The names, titles, and post office addresses of per- 
sons to whom correspondence or communications in 
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F.P. Jones, Jr. H.W. Varner 
Vice-President Attorney 

The Superior Oil Company The Superior Oil Company 
400 Oil & Gas Building 400 Oil & Gas Building 
Houston 2, Texas Houston 2, Texas. 


Iv. 


Applicant will deliver the natural gas to be sold here- 
under to Buyer, who will move said gas in interstate com- 
merce and resell it. Other pertinent facts concerning 
this sale are: 


(i) The gas to be sold hereunder will be produced by 
Applicant individually, or as a party non-operator 
in a joint operation, from the leases described or 
designated in said contract. 


Applicant will have no true pipe line employed in 
the sale of gas hereunder. Such gathering lines 
and meter as may be employed are not deemed 
to require certification. 


Applicant will serve no communities with gas 
either at wholesale or retail. 


Applicant will not sell gas hereunder to any main 
line industrial customer. 


No compressor station, gasoline, de- 
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hydration, or purification plant, gas storage proj- 
ect or other major appurtenant property, or con- 
struction or operation thereof, is herein requested 
to be certificated. 


Vv. 
The instant sale contract is summarized as follows: 


1. Name of Seller: Applicant. 
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2. Name of Buyer: Coastal Transmission Corpora- 
tion. 


Location of Sale: Pheasant Field, Matagorda Coun- 
ty, Tex. 


Date of Contract: As of August 1, 1959. 


Initial Price per MCF (with tax reimbursement): 
17.5 cents. 


Measurement Pressure Base (p.s.i.a.): 14.65. 


Types of Escalation Provisions: Periodic, 3, then 
5, 5, and 5 years, favored nation, and price rede- 
termination. 

8. Hydrocarbon Liquids Included: No. 


Other Price Adjustments: Reimbursement for 7/8 
added taxes. 


Estimated Initial Volume: 250 MCF per day. 


Delivery Pressure: Not greater than 1,000 p.s.i.g. 
first 10 yrs. nor 500 p.s.i.g. thereafter. 


Delivery Point: Buyer's line in the field 2.5 miles 
West of well. 


There is no corporate affiliation whatsoever 
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between Applicant and said Buyer, and in making and en- 
tering into said contract the parties dealt with each other 
at arms length. 


VI. 


The following exhibits are made a part hereof as re- 
quired by Section 157.25, Regulations Under the Natural 
Gas Act, Chapter 1, Title 18, Code of Federal Regula- 
tions: 


Exhibit "A", Map: A general map or sketch showing 
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Applicant's facilities for sale or transportation of natu- 
ral gas hereunder as follows: 


(a) The location of the fields from which the gas to be 
sold hereunder will be produced. 


(b) Inapplicable, see IV (ii). 


(c) The location of the point of delivery as now antici- 
pated or known, 


(d), (e) and (f) Inapplicable. Applicant will not take 
delivery of gas hereunder nor serve any communi- 
ty or main line industrial customer. 


Exhibit "B", Contract: Conformed copy of the afore- 
mentioned Gas Purchase Contract covering this sale and 
delivery of gas hereunder. 


WHEREFORE, SUBJECT TO THE MATTERS SET 
FORTH IN THE OPENING PARAGRAPH HEREOF, AP- 
PLICANT PRAYS that 
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after such notice and hearing as may be deemed requisite 
this Application be considered under the shortened proce- 
dure authorized by Section 132(b), Rules of Practice and 
Procedure, in which event and only in such event, Appli- 
cant requests omission of the intermediate decision pro- 
cedure and waives oral hearing and opportunity for filing 
exceptions to the decision of the Commission, and 
FURTHER PRAYS that it be issued a Certificate of Pub- 
lic Convenience and Necessity authorizing the making of 
the proposed sale of natural gas in accordance with the 
hereinabove mentioned contract. 


Respectfully submitted, 
THE SUPERIOR OIL COMPANY 
/s/ F.P. Jones, Jr. 


Vice-President 
December 10, 1959 
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THE STATE OF TEXAS ) 
COUNTY OF HARRIS ) 


The undersigned, being first duly sworn, states that he 
is a Vice-President of THE SUPERIOR OIL COMPANY, 
a corporation, Applicant in the foregoing Application; that 
he is duly authorized to act on behalf of said corporation; 
that he has read said Application and knows the contents 
thereof; and that all of the statements contained therein 
are true and correct to the best of his knowledge and be- 
lief. 


/s/ F.P. Jones, Jr. 
Vice-President 


SWORN TO AND SUBSCRIBED BEFORE ME, a Notary 
Public in and for said County and State, this 10th day of 
December, 1959. 

/s/ Lucie Mae Barnette 
Notary Public in and for 
Harris County, Texas 
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GAS PURCHASE CONTRACT 
BY AND BETWEEN 
THE SUPERIOR OIL COMPANY 
(Seller) 
AND 
COASTAL TRANSMISSION CORPORATION, 
A DELAWARE CORPORATION, 
(Buyer) 
PHEASANT FIELD 
MATAGORDA COUNTY, TEXAS 
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[FPC, Sep. 26, 1960] 
GAS PURCHASE CONTRACT 


“HIS AGREEMENT, made and entered into as of the 
1st day of August, 1959, by and between THE SUPERIOR 
OIL COMPANY, hereinafter referred to as "Seller", and 
COASTAL TRANSMISSION CORPORATION, A Delaware 
Corporation, hereinafter referred to as "Buyer", 


WITNESSETH: 


WHEREAS, Buyer is constructing and will maintain and 
operate a natural gas transmission pipeline system ex- 
tending from South Texas along and near the Gulf Coast 
of Texas and Louisiana; and, 


WHEREAS, Seller owns or controls oil, gas and min- 
eral leaseholds and/or lands in the Pheasant Field in 
Matagorda County, Texas, described in Exhibit "B" at- 
tached hereto, and made a part hereof, and Seller will 
have a supply of gas available from said Field and is de- 
sirous of selling such gas to Buyer; and, 


WHEREAS, Buyer desires to purchase such gas from 
Seller for a portion of the requirements of its said sys- 
tem; and, 

WHEREAS, the parties hereto have agreed that, except 
where the context otherwise indicates another or differ- 
ent meaning or intent, the following terms are intended 
and used herein and in Exhibit "A" hereof and shall be 
construed to have meanings as follows: 


1. The term "day" shall mean a period of twenty-four 
(24) consecutive hours beginning and ending at eight 
o'clock a.m. Central Standard Time. 


2. The term "month" shall mean a period beginning 
at eight o'clock a.m, on the first (1st) day of a calendar 
month and ending at 
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eight o'clock a.m. on the first (1st) day of the next suc- 
ceeding calendar month. 


3. The term "year" shall mean a period of twelve (12) 
months beginning on the day on which the delivery of gas 
to Buyer is commenced hereunder or any anniversary of 
such date. 


4. The term "gas" shall mean natural gas, including 
both gas well and casinghead gas, and the residue there- 
from, of merchantable quality as described in Section C 
of Exhibit "A" hereof. 


5. The term "MCF" shall mean one thousand (1,000) 
cubic feet. 


6. The term "Seller's Gas Reserve" shall mean the 
estimated total quantity of economically recoverable gas 
contained in the portions of the various gas and/or oil 
bearing formations or reservoirs which underlie the 
leaseholds and/or lands owned or controlled by Seller 
and covered by this Agreement on the date of any esti- 
mate or determination of Seller's Gas Reserve, plus the 
total quantity of gas theretofore delivered by Seller to 
Buyer under this contract. 


7. The term "Seller's Delivery Capacity" shall mean 
the maximum quantity of gas which can be withdrawn 
(subjectto any applicable State or Federal laws and stat- 
utes and any valid rules, orders and regulations of any 
State or Federal regulatory body) daily from the lease- 
holds and/or lands of Seller covered by this Agreement 
and which is available for delivery to Buyer at the point 
or points of delivery hereunder at the pressure provided 
for in Article V hereof. 


8. The term "Daily Contract Quantity" shall mean the 
quantity of gas per day, averaged over each year, which ~ 
Buyer is required by the provisions of Paragraphlof 46, 
Article III hereof, to purchase from Seller 


158 


(2320) 


[2320] 
hereunder. 


9. The term "British thermal unit" (Btu) is defined 
as the amount of heat required to raise the temperature 
of one (1) pound of water from fifty-nine degrees (59°) 
Fahrenheit to sixty degrees (60°) Fahrenheit at a pres- 
sure of fourteen and seven-tenths (14.7) pounds per 
square inch absolute. 


NOW, THEREFORE, in consideration of the premises 
and the mutual covenants and agreements herein con- 
tained, the parties hereto do hereby covenant and agree 
as follows, subject to the following precedent condition: 


(a) The filing with the Federal Power Commission 
by Seller on or before December 1, 1959, of Seller's 
application for a Certificate of Public Convenience 
and Necessity authorizing Seller to initiate and carry 
on the sale of gas contemplated herein and Seller 
agrees to endeavor to file its application within the 
time provided. 


After the filing required, provided for in (a) above, 
Seller shall, with due diligence, prosecute its applica- 
tion to the end that same may be granted in acceptable 
form as soon as possible after such filing is made. 


In the event the condition set forth in (a) above shall 
not have been met by the date therein specified, then 
Buyer may terminate this Agreement by giving thirty 
(30) days written notice to Seller, in which event both 
parties shall be relieved of any further liability here- 
under. 


I. SCOPE OF AGREEMENT 


1. Subject to and in accordance with all of the terms, 
conditions and limitations set forth hereinafter and in 
Exhibit ''A" hereof, Seller agrees to sell and deliver « or 
cause to be delivered to Buyer, and 
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Buyer agrees to purchase and receive from Seller, gas, 
in the quantities hereinafter provided, which may be pro- 
duced from the leaseholds and/or lands which are de- 
scribed and limited as to depth on Exhibit "B" attached 
hereto. The "General Terms and Conditions" set forth 
in, and attached hereto, as Exhibit "A" are incorporated 
into this contract and made a part hereof for all purposes. 


2.(a) Seller agrees to have available for delivery at 
the point of delivery hereinafter specified, the 
quantities of gas contemplated by this Agree- 
ment as soon as practicable after Seller re- 
ceives and accepts its Certificate of Public 
Convenience and Necessity from the Federal 
Power Commission. 


(b) Buyer agrees to commence and prosecute with 
due diligence the construction of its facilities 
necessary to enable Buyer to accept delivery 
of such quantities of gas at such point of deliv- 
ery. 


3. The delivery and receipt of gas hereunder shall 
commence on the date on which Buyer's facilities are 
completed and Seller has gas available for delivery at 
the specified delivery point, provided that Buyer has 
theretofore received and accepted the permanent Certi- 
ficate of Public Convenience and Necessity for which 
Certificate Buyer's application is on file in Federal 
Power Commission Docket No. G-18338 and Seller has 
obtained such a Certificate acceptable to it. 


4. Seller has furnished Buyer with complete data re- 
grading the productive status of each leasehold or tract 
of land described in said Exhibit "B", and Seller agrees 
to keep Buyer informed as to any additions or reductions 
of the leaseholds and/or lands covered by this Agree- 
ment 
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and any changes in the productive status of any such 
leaseholds and/or lands. Nothing herein shall preclude 
Seller from pooling or unitizing any of said leaseholds 
and/or lands with those of others, provided that the inter- 
ests of Seller in any such unit so formed shall be subject 
to this Agreement insofar and only insofar as such inter- 
ests are attributable to the leaseholds and/or lands de- 
scribed in Exhibit "B" hereof, nor shall Seller be pre- 
cluded from abandoning any wells or leaseholds or per- 
mitting to lapse any leases or mineral rights which, in 
Seller's judgment, are deemed to be unproductive in com- 
mercial quantities or without substantial value. 


5. Seller has furnished Buyer with an estimate of 
Seller's Gas Reserve as of the date of this Agreement, 
showing that such reserve amounts to One Million 
(1,000,000) MCF of gas. Buyer has accepted such esti- 
mate and concurs therein. In the event that re-examina- 
tion of present data and information, or subsequent data 
and information obtained prior to the start of delivery of 
gas hereunder, reflect that the estimate of such gas re- 
serves should be either increased or decreased, then 
Seller and Buyer shall determine a corrected figure for 
such reserves. In the event Seller and Buyer are unable 
to agree upon a corrected reserve figure, the determina- 
tion thereof shall be submitted to arbitration in the man- 
ner provided in Section H of Exhibit "A" hereof. Each 
such estimate or determination, as the case may be, shall 
be effective until superseded by a later estimate concur- 
red in by Buyer and Seller or by the determination by 
arbitration. Within thirty (30) days after each such an- 
niversary of the date of initial delivery of gas under this 
Agreement, Seller shall have the right to furnish, or upon 
receipt of written request from Buyer by such anniver- 
sary date, Seller shall furnish Buyer with an estimate of 
Seller's Gas Reserve as of such anniversary date. If 
Buyer questions any such estimate 
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and Seller and Buyer are unable to agree upon the quanti- 
ty of Seller's Gas Reserve, then the determination of the 
quantity of such reserve shall be submitted to and deter- 
mined by arbitration in the manner provided in Section 

H of Exhibit "A" hereof. Each such estimate or deter- 
mination, as the case may be, shall be effective until 
superseded by a later estimate concurred in by Buyer 
and Seller or by the determination by arbitration. 


6. Seller shall, with due diligence, develop the lands 
and leaseholds subject to this Agreement in a skillful 
and reasonably prudent manner to the end that Seller's 
Delivery Capacity shall be maintained at a volume not 
less than one hundred fifty per cent (150%) of the aver- 
age daily quantity of gas Buyer is obligated to pay for 
from time to time under the provisions of Article III 
hereof; provided, however, that nothing herein shall be 
construed to require Seller to produce any well or wells 
in a manner which would not, in Seller's judgment exer- 
cised in good faith, constitute good operating practice, 
nor shall Seller be obligated to drill additional wells or 
to deepen or rework any existing wells when it is not in 
the opinion of Seller, exercised in good faith, in accord- 
ance with prudent operating practices. 


Il. RESERVATIONS OF SELLER 


Seller hereby expressly reserves the following rights 
with respect to the leaseholds and/or lands subject to 
this Agreement: 
a 


1, The right to use gas produced from said leaseholds 
and/or lands for the following purposes: a 


(a) For the development and operation of such 
leaseholds and/or lands owned by Seller. 


(b) For delivery to the lessors in Seller's leases 
of the ; hy 
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gas which such lessors are entitled to use under the 
terms of such leases; 


(c) For the operation of the facilities which Seller 
may install in order to deliver gas hereunder in ac- 
cordance with the terms hereof; 


(da) For domestic use by Seller's employees em- 
ployed in conducting operations in said Field and for 
use in gas lift operations for oil produced from said 
leaseholds and/or lands and as engine fuel for pump- 
ing oil, liquid hydrocarbons or water produced from 
said leaseholds and/or lands. 


2. The right to process the gas delivered hereunder 
for the recovery of liquefiable hydrocarbons (including 
the right to use the gas for fuel in the operation of any 
gasoline plant in which the gas is processed) and the 
right to produce gas from wells on lands covered by 
this Agreement and return such gas to the formation 
from which it was produced or other formation covered 
by this Agreement under the lands described in Exhibit 
"B" after extracting, or causing to be extracted, there- 
from any or all liquefiable hydrocarbons capable of ex- 
traction, absorption, or separation from said gas and 
contained in, and produced with, said gas, provided that 
in the exercise of such rights Seller does not reduce, or 
permit to be reduced, the total heating value of the gas 
delivered hereunder below one thousand (1,000) British 
thermal units per cubic foot, or in any way interfere with 
the delivery of gas to Buyer in the quantities and of the 
quality provided for herein, 


3. The right to sell and deliver to parties other than 
Buyer the surplus gas which may be produced by Seller 
from the leaseholds and/ 
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or lands covered by this Agreement and which is avail- 
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able for sale to such other persons after compliance with 
the provisions of Paragraph 1 of Article IIT hereof. 


4. The right, prior to the commencement of deliv- 
eries of gas to Buyer hereunder, to produce and sell gas 
from said leaseholds and/or lands to the extent and when 
required in Seller's opinion, to maintain Seller's interest 
in said leaseholds and/or lands. 


Il. QUANTITY OF GAS 


1. (a) Following the commencement of deliveries of 
gas hereunder and subject to the provisions of this 
Agreement, Seller agrees to sell and deliver to Buyer 
and Buyer agrees to take and pay for, or pay for 
whether taken or not, the Daily Contract Quantity here- 
inafter provided for in this Paragraph 1, averaged 
over each year of this Agreement. Until increased 
or decreased pursuant to the provisions of this Para- 
graph 1, the Daily Contract Quantity hereunder shall 
be One Hundred Twenty Five (125) MCF of gas, here- 
inafter called the "Original Daily Contract Quantity". 


(b) If at any time during the term hereof the quan- 
tity of Seller's Gas Reserve on the last previous an- 
niversary of the date of initial delivery of gas under 
this Agreement, as shown by the estimate or deter- 
mination then in effect in accordance with the provi- 
sions of Paragraph 5 of Article I hereof, shall be less 
than a quantity equal to eight million (8,000,000) MCF 
of gas for each one thousand (1,000) MCF of the Daily 
Contract Quantity then in effect under the provisions 
of this Paragraph 1 of Article III, then at the option 
of Buyer the Daily Contract 
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Quantity shall be decreased to a quantity of gas equal 
to one thousand (1,000) MCF for each eight million 
(8,000,000) MCF of gas so estimated or determined 
to be contained in Seller's Gas Reserve on such anni- 
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versary of the date of initial delivery of gas under this 
Agreement and thereafter such reduced Daily Contract 
Quantity shall be in effect until further reduced in ac- 
cordance with the provisions of this Subparagraph (b) 
or until changed in accordance with the provisions of 
Subparagraphs (c), (d) or (e) of this Paragraph 1. 


(c) If at any time during the term hereof the quanti- 
ty of Seller's Gas Reserve on the last previous anni- 
versary of the date of initial delivery of gas under this 
Agreement, as shown by the estimate or determination 
thereof then in effect in accordance with the provisions 
of Paragraph 5 of Article I hereof, shall exceed aquan- 
tity equal to eight million (8,000,000) MCF of gas for 
each one thousand (1,000) MCF of the Daily Contract 
Quantity then in effect under the provisions of this 
Paragraph 1 of Article III, then the Daily Contract 
Quantity shall be increased to a quantity of gas equal 
to one thousand (1,000) MCF for each eight million 
(8,000,000) MCF of gas so estimated or determined 
to be contained in Seller's Gas Reserve on such anni- 
versary of the date of initial delivery of gas under this 
Agreement; provided that 

(i) the Daily Contract Quantity shall never 


exceed one hundred fifty percent (150%) of the 
Original Daily Contract Quantity, and 
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(ii) if Seller's Delivery Capacity (unless re- 
duced by unavoidable accident as hereinafter 
defined) is then less than one hundred fifty per 
cent (150%) of the Daily Contract Quantity thus 
determined, the provisions of Sub-paragraph 
(e) of this Paragraph 1 of this Article II shall 


apply. 

(d) If at any time the Daily Contract Quantity then 
in effect hereunder shall be the maximum Daily Con- 
tract Quantity permitted by the provisions of Subdivi- 
sion (i) of Subparagraph (c) of this Paragraph 1 of Arti- 
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cle III, and the quantity of Seller's Gas Reserve, as 
shown by the estimate or determination thereof then 
in effect in accordance with the provisions of Para- 
graph 5 of Article I hereof, shall exceed a quantity 
equal to eight million (8,000,000) MCF of gas for each 
one thousand (1,000) MCF of the Daily Contract Quan- 
tity then in effect, then Seller shall be considered to 
have surplus reserve to the extent of such excess; and 
Seller shall have the right to sell gas from such sur- 
plus reserve, provided and to the extent that Seller's 
Delivery Capacity exceeds one hundred fifty per cent 
(150%) of the Daily Contract Quantity then in effect 
hereunder. Whenever Seller has gas for sale from 
surplus reserve and desires to sell such gas, Seller 
shall give Buyer written notice of the quantity of sur- 
plus gas (stated as a daily quantity averaged over each 
year) which Seller desires to sell. Within ninety (90) 
days after receipt of such notice Buyer shall notify 
Seller in writing whether or not Buyer elects to pur- 
chase all of such quantity of 
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surplus gas at the price and under the terms of this 
Agreement. If Buyer does so elect to purchase all of 
such quantity of surplus gas, both parties will prompt- 
ly thereafter, if such action is required, file the neces- 
sary applications for Certificates of Public Conveni- 
ence and Necessity and other authorization necessary 
to permit the increase of the Daily Contract Quantity 
to include such quantity of surplus gas. If such Certi- 
ficates or other authorization are not required to per- 
mit the sale and transportation of such quantity of sur- 
plus gas, the Daily Contract Quantity shall be in- 
creased, effective at the beginning of the month fol- 
lowing such election, to include such quantity of sur- 
plus gas. If Buyer does not elect to purchase all such 
quantity of surplus gas, then Seller shall have the 
right (subject to Buyer's prior right to have deliv- 
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ered to Buyer, during the full term of this Agreement, 
all gas which Buyer is permitted to purchase here- 
under) to sell such quantity of surplus gas to parties 
other than Buyer; provided, however, that in no event 
shall Seller have the right to sell surplus gas to par- 
ties other than Buyer unless and except to the extent 
that Seller's Delivery Capacity is in excess of one 
hundred fifty per cent (150%) of the Daily Contract 
Quantity then in effect hereunder. 


(e) If at any time Seller's Delivery Capacity shall 
be less than one hundred fifty per cent (150%) of the 
Daily Contract Quantity then in effect hereunder (and 
such condition shall not be the result of unavoidable 
accident as hereinafter defined) and such deficiency 
in Seller's Delivery Capacity shall not have been cured 
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by Seller within one hundred twenty (120) days after 
the date of such determination, then at the option of 
Buyer the Daily Contract Quantity then in effect here- 
under shall be reduced in proportion to the deficiency 
in Seller's Delivery Capacity below a quantity equal 

to one hundred fifty per cent (150%) of such Daily Con- 
tract Quantity; and thereafter such reduced Daily Con- 
tract Quantity shall be in effect unless and until fur- 
ther reduced in accordance with the provisions of this 
Subparagraph (e) or until increased in accordance with 
the provisions of Subparagraph (c) or (d) above. 


2. Seller's Delivery Capacity shall be determined by 
Seller at the request of Buyer by actual measurements 
and calculations and shall be estimated or calculated for 
each month in the months in which no actual tests are 
made, using the result of the last actual test as the basis 
of the estimation. Within fifteen (15) days after each such 
determination, Seller shall report to Buyer the results 
thereof. 
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3. For the purpose of this Article III, the term "un- 
avoidable accident" shall ' mean acts of God, strikes, lock- 
outs or other industrial disturbances, acts of the public 
enemy, wars, blockades, insurrections, riots, epidem- 
ics, landslides, lightning, earthquakes, fires, storms, 
floods, washouts, arrests and restraints of governments 
and people, civil disturbances, explosions, breakage or 
accident to wells, machinery, or lines of pipe, the nec- 
essity for making repairs or alterations thereto, freez- 
ing of wells or lines of pipe, and any other causes, whe- 
ther of the kind herein enumerated or otherwise, not 
within the control of the party claiming the existence of 
any unavoidable accident; provided, however, 
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that saidterm shall not mean or include any cause by which 
by the exercise of due diligence the party claiming the 
existence of any unavoidable accident is able to over- 
come, and provided further, that in no event shall said 
term mean or include partial or entire failure or deple- 
tion of gas wells or sources of supply of gas. It is un- 
derstood and agreed, however, that the settlement of 
strikes or lockouts shall be entirely within the discre- 
tion of the party having the difficulty and that any ob- 
ligation, express or implied, on the part of either party 
to remedy any "unavoidable accident", if within such 
party's control, with reasonable dispatch shall not re- 
quire the settlement of strikes or lockouts by acceding 
to the demands of opposing party when such course is 
inadvisable in the discretion of the party having the dif- 
ficulty. 


4. Seller recognizes that due to operating conditions 
and the difficulty of apportioning receipts of gas from 
various sources, Buyer may not be able to take gas from 
Seller during any definite period at exactly constant 
rates. Buyer shall, however, to the best of its ability 
maintain as nearly a constant rate of takings of the quan- 
tities provided for in Paragraph 1 of this Article I as 
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practicable and shall balance deficit takings from Seller 
under this Agreement by an excess of takings from Seller 
hereunder as soon as practicable after such variations 
shall have occurred and shall have been ascertained, 

and Buyer may balance excess takings from Seller here- 
under by curtailed takings from Seller hereunder. In no 
event will Buyer take, during any calendar month during 
the term hereof, less than twenty per cent (20%) of the 
Daily Contract Quantity in effect during such month. 
Notwithstanding the fact that Seller is not obligated here- 
in to maintain a delivery capacity in excess of one hun- 
dred fifty per cent (150%) of the Daily Contract Quantity, 
if 
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Seller's Delivery Capacity is, in fact, in excess of one 
hundred fifty per cent (150%) of the Daily Contract Quan- 
tity then in effect, Buyer may on any day purchase and 
Seller will sell to Buyer quantities of gas in excess of 
one hundred fifty per cent (150%) of such Daily Contract 
Quantity up to but not in excess of amounts which, in 
Seller's opinion, reasonably exercised, constitutes good 
operating practice. 


5. If the average daily quantity of gas taken by Buyer 
hereunder during any year of the term hereof should be 
less than the Daily Contract Quantity in effect during 
such year, thereby requiring Buyer to pay Seller for a 
quantity of gas which Buyer shall not have actually taken, 
then Buyer may make up for such deficient takings dur- 
ing the next succeeding year of the term hereof by apply- 
ing against such deficiency the gas taken during such suc- 
ceeding year in excess of the average daily quantity of 
gas Buyer is obligated to take or pay for during such 
year. Any payment which Buyer has previously made 
for gas not received and which is being so made up shall 
be credited against payment, at the price then in effect, 
due hereunder for such make-up gas at the time of actual 
deliveries, 
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6. It is further agreed that if at any time or times 
during the term of this Agreement the quantity of gas 
purchased by Buyer shall be insufficient to enable Sel- 
ler to protect the leaseholds and/or lands covered by 
this Agreement from drainage by other operators pro- 
ducing gas from the same common reservoir or reser- 

* voirs, then during the period of time such condition ex- 
ists Buyer shall after receipt from Seller of notice of 
such drainage make appropriate nominations and pur- 
chase hereunder such additional quantities of gas as may 
be necessary to enable Seller to prevent such drainage; 
provided, however, it is expressly understood and agreed 
that in no event shall Buyer ever be required to purchase 
gas hereunder at a rate 
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in excess of the allowable rate of production for the wells 
covered by this Agreement as established by any govern- 
mental agency having jurisdiction; and, provided further, 
Seller agrees that in the event of drainage of its said 
leaseholds and/or lands, and in the absence of field rules, 
then prior to requesting Buyer to take additional quan- 
tities of gas to prevent such drainage, Seller shall apply 
to such governmental agency as may have jurisdiction 
for the establishment of field rules and the proration of 
gas in the Field designated on Page 1 hereof to prevent 
such drainage and Seller shall use its best efforts to se- 
cure an order establishing such field rules and prcration. 


IV. POINT OF DELIVERY 


1. The point of delivery of the gas to be delivered by > 
Seller to Buyer hereunder shall be on the discharge side , 
of Seller's meter station located at a point on Buyer's 
pipeline, such point to be mutually agreed upon by the 
parties hereto. 


2. As between the parties hereto, Seller shall be in 
control and possession of the gas deliverable hereunder ,§ 
and responsible for any damage or injury caused thereby 
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until the same shall have been delivered to Buyer, after 
which delivery Buyer shall be deemed to be in exclusive 
control and possession thereof and responsible for any 
injury or damage caused thereby. 


V. PRESSURE 


1. The gas to be delivered hereunder shall be deliv- 
ered by Seller into Buyer's transmission line against the 
pressure existing therein from time to time at said point 
of delivery; provided, however, that Seller shali not be 
required to deliver such gas at a pressure in excess of 
one thousand (1,000) pounds per square inch gauge during 
the first ten (10) years from 
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the date of the first delivery of gas hereunder nor in ex- 
cess of five hundred (500) pounds per square inch gauge 
thereafter. Neither Seller nor Buyer shall be obligated 
to install or operate compression facilities in order to 
deliver or receive gas hereunder, but either Seller or 
Buyer may do so at its option. 


2. In the event Buyer does not take gas subject here- 
to from any well or wells because of insufficient pres- 
sure to meet the minimum delivery to the extent neces- 
sary to maintain its leases in effect, Seller may sell, 
use or dispose of said gas without respect to this con- 
tract, and if within six (6) months neither Buyer nor 
Seller has undertaken to install compression facilities 
to compress said gas to said required minimum pres- 
sure, then such well or wells, and the estimated total 
quantity of economically recoverable gas then remain- 
ing in the portions of the various gas and/or oil bearing 
formations or reservoirs in which said well or wells is 
or are completed and underlying the proration unit at- 
tributable to such well or wells, shall be released, at 
Seller's request, from the terms of this Agreement. 
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3. Seller shall make reports to Buyer, as often as 
may be necessary in practice, of the pressure at which 
the gas is being delivered hereunder and the rate of such 
deliveries. Seller shall have agents or employees avail- 
able to receive from Buyer's dispatchers daily advices 
and requests for changes in the rates of delivery of gas 
hereunder as required by Buyer from time to time. 


VI. PRICE 


1. Subject to the provisions of Paragraphs 2 through 4 
below, the price to be paid by Buyer to Seller for gas de- 
livered to Buyer hereunder or which Buyer is obligated 
to pay for, whether taken or not, shall be as 
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follows: 


From the date of initial delivery 
hereunder to July 1, 1962 ......... 17.5 cents per MCF; 


From July 1, 1962 to July 1, 
1967  ...cccccccccccccsccccsccrsscesesees 18,5 cents per MCF; 


From July 1, 1967 to July 1, 
1972 ..isecccecnsesscccccccccssceereeeee 19.5 cents per MCF; 


From July 1, 1972 to date of 
expiration of this contract ..... 20.5 cents per MCF. 


2. Any sales, transactions, occupation, service, pro- 
duction, severance, gathering, transmission, export or 
excise tax, assessment or fee levied, assessed or fixed 
by the United States or any State or other governmental 
authority and taxes of a similar nature or equivalent in 
effect (not including income, excess profits, capital stock, 
franchise, or general property taxes) in addition to or 
greater than those, if any, being levied, assessed or fixed 
on the date of execution hereof, in respect of or applica- 
ble to the natural gas to be delivered by Seller to Buyer 
hereunder and which Seller may be liable for during any 
month either directly or indirectly through any obligation 
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to reimburse others, are hereinafter collectively re- 
ferred to as "additional tax". It is expressly understood 
and agreed between the parties that so long as the addi- 
tional tax shall be in effect Buyer shall reimburse Seller 
for seven-eighths (7/8) of such additional tax. In the 
event all or any part of such liability of Seller is not de- 
termined or not determinable by the end of any month, 
then such additional amount required in respect of such 
liability not determined or determinable shall be set 
forth for all such months in any calendar year ina state- 
ment to be rendered by Seller to Buyer by April 1st of 
the following year and Buyer shall pay the amount due 
pursuant to such statement on or before May 1st of such 
following 
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year. 


3. If at any time or times Buyer, itself, or through 
an affiliated company in which Buyer owns not less than 
fifty per cent (50%) of the common capital stock, shall 
enter into a contract for the purchase of gas at a point 
of delivery located within Wharton, Matagorda, Fort:Bend 
and Brazoria Counties in the State of Texas, (as those 
counties are constituted at the date of this Agreement) 
for any part of the requirements of Buyer's system and 
such contract provides for a price to be paid which shall 
be greater than the price paid per MCF for gas purchased 
hereunder, Buyer will increase the price per MCF pay- 
able to Seller for gas delivered hereunder currently as 
deliveries are made, and only during the period in which 
Buyer pays such greater price to such other gas produc- 
ers, being an amount equal to the difference between the 
highest price per MCF paid at the time by Buyer to any 
such gas producer and the price per MCF payable here- 
under. Should such other contract have a shorter term 
than this Agreement, then, for the period following the 
expiration of the term of such other contract, the price 
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provisions of this Agreement shall apply to gas delivered 
hereunder. The price increases provided for in this par- 
agraph shall be effective hereunder at the time such dif- 
ferent price becomes effective under such other contract, 
and shall remain in effect, as above provided, unless 
changed by subsequent increases in price paid by Buyer 
for purchases of natural gas within the above specified 
counties. In determining whether the price payable un- 
der any such other contract differs from the price pay- 
able for gas under this Agreement, due consideration 
shall be given to the provisions of this Agreement as 
compared with such other contract as to quality of gas, 
delivery pressures, gathering and compressing arrange- 
ments, provisions regarding measurement of 


[2336] 


gas, including deviation from Boyle's Law, taxes payable 
by Buyer and Seller, respectively, upon or in respect of 
the gas delivered, and other pertinent factors, The pro- 
visions of this paragraph shall not apply to any contract 
for the purchase by Buyer or a company affiliated with 
Buyer from another pipeline company of gas which shall 
have been transported by such other pipeline company 
through its transmission pipeline system. 


4. It is agreed that, in accordance with the following 
program, Seller may request a price redetermination 
of the prices hereinabove provided to be paid to Seller 
for any one, or more, or all of the last three (3) peri- 
ods set forth in Paragraph 1 of this Article VI. Any such * 
request shall be given not less than nine (9) months nor > 
more than twelve (12) months prior to the beginning of 
the period for which such price redetermination is de- 
sired. Such redetermination shall be made by the par- 
ties hereto or, if they are unable to agree, by arbitration 4, 
in the manner provided in Section H of Exhibit "A" here- 
of, and shall be completed not less than three (3) months | jf 
prior to the beginning of such period. Upon such re- * 


quest being made, the parties hereto, or the arbitrators ~ 
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(in the event said parties are unable to agree) shall de- 
termine the three (3) highest prices per MCF to be paid 
at the beginning of the period for which the redetermina- 
tion is to be made by interstate gas pipe line companies, 
including Buyer (if Buyer shall be one of the three com- 
panies paying the highest price), for substantial quanti- 
ties of gas at a point of delivery located within the area 
described in Paragraph 3 above of this Article VI, under 
contracts with producers under which deliveries of gas 
are being made at the time the redetermination is made, 
providing for deliveries over a period of time at least 
equal to the remainder of the primary term of this Agree- 
ment and upon substantially the same terms and condi- 
tions as those provided herein. 
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The arithmetical average of such three (3) highest prices 
per MCF shall be the price to be paid hereunder for gas 
delivered during the period for which such redetermina- 
tion was made; provided, however, that in no event shall 
the price per MCF hereunder during such period be less 
than the price per MCF for such period shown above in 
Paragraph 1 of this Article VI. 


vil. TERM 


This Agreement shall be effective from the date here- 
of and shall continue and remain in full force and effect 
for a primary term of twenty (20) years from the date 
upon which Seller commences the delivery of gas to Buy- 
er hereunder, and shall continue in force and effect there- 
after for successive periods of one (1) year each unless 
or until terminated either by Seller or by Buyer upon 
twelve (12) months’ prior written notice to the other par- 
ty hereto specifying a temination date at the end of such 
primary term, or of any yearly period thereafter. 


(2337-2338) 
Vl. ADDRESSES 


Until Buyer is otherwise notified in writing by Seller, 
the address of Seller is and shall remain as follows: 


The Superior Oil Company 
400 Oil & Gas Building 
Houston, Texas 


and, unless Seller is otherwise notified in writing by Buy- 
er, the address of Buyer is and shall remain 520 Bank of 
Commerce Building, Houston 2, Texas. All notices re- 
quired to be given in writing hereunder shall be given to 
the respective parties at such addresses or such other 
addresses as the parties respectively shall designate by 
written notice. 


IX. MISCELLANEOUS 


1. No waiver by either party hereto of any one or 
more defaults 
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by the other in the performance of any provisions of this 
Agreement shall operate or be construed as a waiver of 
any future default or defaults, whether of a like or of a 
different character. 


2. This Agreement shall be binding upon and inure 
to the benefit of the heirs, legal representatives, succes- 
sors and assigns of the respective parties hereto and 
shall constitute a real right and covenant running with 
the lands and leasehold estates covered hereby, and shall 
be binding upon any purchaser of Buyer's transmission 
system and upon any purchaser of the properties of Sel- 
ler which are subject to this Agreement; and Seller and 
Buyer both agree that no sale of said properties of Seller 
or any part thereof or of all or substantially all of Buy- 
er's said system shall be made unless the purchaser 
thereof shall assume and agree to be bound by this Agree- 
ment insofar as the same shall affect and relate to the 
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property or interest sold or conveyed. It is agreed, how- 
ever, that nothing contained in this paragraph shall in any 
way prevent either party hereto from pledging or mort- 
gaging its rights hereunder for security of its indebted- 
ness. 


It is understood and agreed that Seller and each party 
seller so ratifying this Agreement are selling their gas 
severally, and not jointly with other sellers, to Buyer, 
that they are not acting as partners, joint adventurers 
or otherwise jointly in this transaction and that nothing 
herein contained or provided for shall operate to, or be 
construed as creating any such relationship. 


IN WITNESS WHEREOF, the parties hereto have ex- 
ecuted this Agreement in duplicate originals on the day 
and year first above written. 


THE SUPERIOR OIL COMPANY 


By /s/ R.C. Ward 


Vice President SELLER 
and 
/s/ Murray Christian 
Assistant Secretary 


COASTAL TRANSMISSION 
CORPORATION, A Delaware 
Corporation 


By /s/ H.L. Wilhite 
Vice President BUYER 
ATTEST: 


/s/ Frank N. Baldwin, Jr. 


Assistant Secretary 
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[Aug. 3, 1962, FPC] 
UNITED STATES OF AMERICA 


BEFORE THE 
FEDERAL POWER COMMISSION 


NOTICE OF RATE CHANGE 


THE SUPERIOR OIL COMPANY, Box 1521, Houston 
1, Tex., SELLER. 


Buyer: Coastal Transmission Corporation, 
520 Bank of Commerce Bldg., 
Houston 2, Texas 


Location of Sale: Pheasant Matagorda Texas 
(Field) (County) (State) 


(a) FPC Gas Rate Sch. No. 99, Supplement No. 1 _ 
(b) Basic Contract Date August 1, 1959 


(a) Type of Increase: Periodic 1/ 


(Periodic, Favored-nation, 
renegotiated, etc.) 


(b) Contract Basis: Article VI, Paragraph 1 
(Specify Contract Provision) 


(c) September 3, 1962 
(Proposed Effective Date) 


Rates in Cents per MCF at 14.65 p.S.i.a. 
(specify) 


Base Tax 

Rate Reim- 
burse- Total 
ment Other * Rate 


(a) Present 

Effective 

Rate: $0.175 -0- -0- $0.175 
(b) Proposed 

Rate: $0.185 -0- -0- $0.185 
* - Specify separately dehydration, compression, 

BTU adjustment, etc. 
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Statement of estimated sales volume and compara- 
tive revenues for the twelve-month period succeed- 
ing the proposed effective date (shown with volume 
and rates at the same p.s.i.a. as in Item 6): 
Estimated Revenues at Revenues at Difference 


Volume Present Effec- Proposed in 
(MCF) tive Rate Rate Revenues 


65,757 $11,507.48 $12,165.05 $657.57 


Average BTU content per cubic foot of gas sold dur- 
ing the last twelve-month period: 1129 
estimated for the succeeding 12-month period 1129 


1/ See attached sheet for reasons for the rate change. 
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In support of the foregoing notice of rate change THE 
SUPERIOR OIL COMPANY (Superior) would show that 
the reason therefor is to be found in the terms and pro- 
visions of the basic contract. Article VI, Section 1 there- 
of, provides that the price for the gas sold and delivered 
thereunder for the period from July 1, 1962, to July 1, 
1967, shall be 18.5 cents per MCF as a base price. While 
other sections of the same paragraph provide contingent- 
ly for tax reimbursement to be added to said base price, 
such contingency has not arisen and there is no reim- 
bursement due for additional taxes at the present time. 


The original contract price here was "in line" with gas 
prices in the area at the time of the original sales agree- 
ment, August 1, 1959. Said price was below the subse- 
quently announced area price level (18 cents per MCF at 
this same pressure base) as established by the Commis- 
sion's Statement of General Policy No. 61-1. This type 
of periodic increase has been recognized by the Commis- 
sion as proper and desirable by Commission regulations 
issued subsequent to said policy statement as applied to 
originally "in line" prices. 
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Such periodic increases are necessary in an extrac- 
tive industry which necessarily operates and expands 
under conditions of increasing unit costs. The same pol- 
icy considerations which require that an "in line" initial 
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price be found to be required by present or future public 
convenience and necessity without the delay incident to a 
prolonged hearing apply to acknowledged acceptable peri - 
odic increases of an initially "in line’ price. This type 
of increase is equally "in line" and therefore prima facie 
just and reasonable. 


In the light of the above, the proposed rate increase 
should be permitted to become effective, without suspen- 
sion, thirty (30) days after receipt of this filing. 


Superior, in filing this supplement to said rate sched- 
ule, does not intend to waive any rights that it now has 
or may have in the future with regard to the validity or 


application of the Natural Gas Act or the Commission's 
Rules and Regulations to Superior. Such filing is speci- 
fically subject to all denials, exceptions, or reservations 
set forth in any application, motion, or petition filed by 
Superior with the FPC or any court. 


All communications with respect to this filing should 
be addressed to: 


H.W. Varner, Attorney 
The Superior Oil Company 
P.O. Box 1521 
Houston 1, Texas 

and 
Homer J. Penn, Attorney 
The Superior Oil Company 
909 RCA Building 
1725 K Street, N.W. 
Wash., 6, D.C. 


v 
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Copy hereof is being forwarded to the purchaser, 
Coastal Transmission Corporation, 520 Bank of Com- 
merce Building, Houston 2, Texas, 

Respectfully submitted, 
THE SUPERIOR OIL COMPANY 
/s/ H.W. Varner 
Attorney 
August 2, 1962 


[3055] 
[Oct. 31, 1962, FPC] 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of ) Docket No. 
THE SUPERIOR OIL COMPANY ) CI63-584 


APPLICATION FOR CERTIFICATE OF 
PUBLIC CONVENIENCE AND NECESSITY 
OLIVER FIELD 


BRAZORIA COUNTY, TEXAS 


[3056] 


The Superior Oil Company (Superior) herewith files 
its Application for Certificate of Public Convenience 
and Necessity covering the sale of gas to Florida Gas 
Transmission Company from the Oliver Field, Brazoria 
County, Texas. Concurrently herewith Superior has 
made its initial rate schedule filing covering the same 
sale which rate schedule is incorporated herein by ref- 
erence for all purposes. 


I. 


This application is filed under Section 7(c) of the 
Natural Gas Act and Section 157.23 of the Commission's 
Regulations under said Natural Gas Act; however, such 
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application is filed under protest and solely to avoid 
possible penalties provided by the Natural Gas Act and 
the Regulations thereunder. Applicant specifically de- 
nies that it is a natural gas company and that said Act 
or 
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Regulations thereunder have any valid application to it 
or its properties, gas sales, installations or facilities. 
Such application is subject to all petitions, denials, mo- 
tions or exceptions heretofore filed by applicant with 
the Commission or any court and applicant fully re- 
serves its right to pursue before this Commission or 
elsewhere any cause of action, defense or remedy based 
upon such denial. 


Il. 


The exact legal name of Applicant is The Superior 
Oil Company. Applicant is a corporation organized and 
existing under the laws of the State of California, hav- 
ing, among others, a principal place of business at 
Houston, Texas. Applicant is authorized to do business 
in the following states: 


Alabama, Alaska, Arizona, Arkansas, California, 
Colorado, Florida, Georgia, Idaho, Illinois, Indi- 
ana, Kansas, Kentucky, Louisiana, Michigan, 
Mississippi, Missouri, Montana, Nebraska, New 
Mexico, Nevada, North Dakota, Ohio, Oklahoma, 
Oregon, South Dakota, Tennessee, Texas, Utah, 
Virginia and Wyoming. 


[3058] 
I. 


The names, titles and post office addresses of per- 
sons to whom correspondence or communications in 
regard to this matter should be addressed are: 
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H.W. Varner 

Attorney 

The Superior Oil Company 

P.O. Box 1521 Houston 1, Texas 


H.J. Penn 

Attorney ’ 

The Superior Oil Company 
1725 K Street, N.W. (Suite 909) 
Washington 6, D.C. 


Iv. 


Applicant had no predecessor in interest that was 
engaged in the transportation or sale of natural gas 
subject to the jurisdiction of the Commission on June 
7, 1954, 


Vv. 


Applicant proposes to engage in the sale of natural 
gas under the following circumstances: 


(i) The source of gas to be produced by Superior 
and sold to Florida Gas Transmission Company, will 
be natural gas produced from the Oliver Field, Bra- 
zoria County, Texas. The exact legal description of 
the land and leases 
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commited to the gas purchase contract is more fully 
set out in said gas purchase contract which is included 
as Exhibit II to Superior's FPC Gas Rate Schedule fil- 
ing made concurrently herewith and incorporated here- 
in by reference. The approximate point of delivery is 
shown on the plat as attached hereto as Exhibit "A", 


(ii) There are no pipe lines of Superior involved 
in this application. 

(iii) Applicant by this application does not propose 
to serve any communities at wholesale or at retail. 

(iv) By this application applicant does not propose 
to make any deliveries to "main line industrial custom- 


ers". 
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(v) There is not involved in connection with the sale 
to Florida Gas Transmission Company the construction 
or utilization of "any major appurtenance properties 
and facilities". 


VI. 


A complete copy of this application has been forward- 
ed to the following who is the only interested party, to 
wit: 

Florida Gas Transmission Company 


520 Bank of Commerce Building 
Houston 2, Texas 


[ 3060] 
va. 


Superior makes this filing as Operator as provided 
under Section 157.23(c) of the Commission's Regula- 
tions. In accordance with Section 157.24a(5) of the 
Commission's Regulations, attached hereto is ''Con- 
tract Summary" Exhibit "B". 


Superior hereby gives notice of its intention to in- 
voke Section 157.28 of the Commission's Regulations 
under the Natural Gas Act with respect to the sale of 
gas covered by this application and to initiate the sale 
of natural gas within 90 days of notice by the Secretary 
of the Commission of the acceptance of Superior's no- 
tice of intention to invoke section 157.28. The emer- 
gency requiring such action by Superior is the economic 
hardship resulting from the fact that Superior's produc- 
tion has been shut-in. This lack of a market resulted 
in economic hardship to Superior due to the loss of gas 
revenues. The gas rate schedule filed concurrently 
with this certificate application, believed to be Superi- 
or's Gas Rate Schedule #107, is the rate schedule in- 
tended to be effective for the sale under temporary au- 
thorization. 
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[3061] 
WHEREFORE, applicant prays: 


(a) That it be granted temporary authorization to 
commence the sale of gas as to the additional lands in- 
cluded by this amendment under the authority of Section 
157.28 of the Regulations of this Commission as here- 
inabove invoked} 


(b) That a Certificate of Public Convenience and 
Necessity be issued authorizing the sale of natural gas 
under the terms of the hereinabove-mentioned contract. 


(c) That the Commission disposes of this matter 
under the shortened procedure provided for by the Com- 
mission's Rules of Practice and Procedure (particularly 
Section 1.32(b) thereof) and in this connection, applicant 
requests that the intermediate decision procedure be 
omitted. This request is made reserving the applicant 
its right to apply to the Commission for rehearing and 


to petition for judicial review of the Commission's de- 
cision, and if the application is handled as herein re- 
quested, applicant waives oral hearing and an opportun- 
ity for filing exceptions to the decision of the Commis- 
sion. 


Respectfully, 
THE SUPERIOR OIL COMPANY 


By Homer J. Penn 
Attorney 
October 30, 1962 
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[3062] 
THE DISTRICT OF COLUMBIA, ss: 


The undersigned, being first duly sworn, states that 
he is an Attorney for THE SUPERIOR OIL COMPANY, 
a corporation; that he has read the foregoing document 
on behalf of said corporation and that the statements 
contained therein are true and correct to the best of 
his knowledge and belief; and that he is duly authorized 
to act on behalf of said corporation. 

By /s/ Homer J. Penn 
Attorney 

SWORN TO AND SUBSCRIBED BEFORE ME, a No- 
tary Public in and for said District of Columbia, this 
31st day of October, 1962 

/s/ Betty Canella, Notary 
Public, District of Columbia 
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EXHIBIT "B" 
CONTRACT SUMMARY 
Name of Seller: The Superior Oil Company 


Name of Purchaser: Florida Gas Transmission 
Company 
Location of Sale: Oliver Field, Brazoria County, 
Texas 
Date of Contract: September 20, 1962 


Initial Price per MCF: 17.5 cents per MCF 
Measurement Pressure Base (psia): 14.65 psia 


Types of Escalation Provisions: 1 cent/MCF on 
July 1, 1964—July 1, 1967— 
July 1, 1972 

Hydrocarbon Liquids Included: Yes, except to the 
extent that they may be extract- 
ed prior to delivery as provided 
in Article Il, Paragraph 2 

Other Price Adjustments: 7/8 of any additional 

taxes 
Estimated Initial Volumes 


(MCF per day): 500 MCF per day 


11. Delivery Pressure (psig): Operating pressure of 
buyer's pipeline but not to ex- 
ceed 1000 psig. 

12. Delivery Point: Point in Oliver Field, Brazoria 
County, Texas 


FXB:bjp 
October 25, 1962 
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EXHIBIT I 


GAS PURCHASE CONTRACT 
BY AND BETWEEN 
THE SUPERIOR OIL COMPANY, 
A CALIFORNIA CORPORATION, 
(Seller) 
: AND 
FLORIDA GAS TRANSMISSION COMPANY 
A DELAWARE CORPORATION, 
(Buyer) 
OLIVER FIELD 
BRAZORIA COUNTY, TEXAS 
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* * * 
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[Oct. 31, 1962, FPC] 


GAS PURCHASE CONTRACT 


THIS AGREEMENT, made and entered into as of the 
20th day of September, 1962, by and between THE 
SUPERIOR OIL COMPANY, A California Corporation, 
hereinafter referred to as "Seller", and FLORIDA GAS 
TRANSMISSION COMPANY, A Delaware Corporation, 
hereinafter referred to as "Buyer", 


WITNESSETH: 


WHEREAS, Buyer maintains and operates a natural 
gas transmission pipeline system extending from South 
Texas along and near the Gulf Coast of Texas and Louisi- i 
ana; and, : 

WHEREAS, Seller owns or controls oil, gas and min- ¢ ¥ 
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eral leaseholds and/or lands in the Oliver Field in Bra- 
zoria County, Texas, described in Exhibit 'B" attached 
hereto, and made a part hereof, and Seller will have a 
supply of gas available from said Field and is desirous 
of selling such gas to Buyer; and, 


WHEREAS, Buyer desires to purchase such gas from 
Seller for a portion of the requirements of its said sys- 
tem; and, 


WHEREAS, the parties hereto have agreed that, ex- 
cept where the context otherwise indicates another or 
different meaning or intent, the following terms are in- 
tended and used herein and in Exhibit ''A'" hereof and 
shall be construed to have meanings as follows: 


1. The term "day" shall mean a period of twenty- 
four (24) consecutive hours beginning and ending at eight 
o'clock a.m, Central Standard Time. 


2. The term "month" shall mean a period beginning 
at eight o'clock a.m. on the first (1st) day of a calendar 
month and ending at 
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eight o'clock a.m, on the first (1st) day of the next suc- 
ceeding calendar month. 


3. The term "year" shall mean a period of twelve (12) 
months beginning on the day on which the delivery of gas 
to Buyer is commenced hereunder or any anniversary of 
such date. 


4. The term ''gas" shall mean natural gas, including 
both gas well and casinghead gas, and the residue there- 
from, of merchantable quality as described in Section C 
of Exhibit "A" hereof. 


5. The term "MCF" shall mean one thousand (1,000) 
cubic feet. 


6. The term "Seller's Gas Reserve" shall mean the 
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estimated total quantity of economically recoverable gas 
contained in the portions of the various gas and/or oil 
bearing formations or reservoirs which underlie the lease- 
holds and/or lands owned or controlled by Seller and cov- 
ered by this Agreement on the date of any estimate or de- 
termination of Seller's Gas Reserve, plus the total quanti- 
ty of gas theretofore delivered by Seller to Buyer under 
this contract. 


7. The term "Seller's Delivery Capacity" shall mean 
the maximum quantity of gas which can be withdrawn (sub- 
ject to any applicable State or Federal laws and statutes 
and any valid rules, orders and regulations of any State 
or Federal regulatory body) daily from the leaseholds 
and/or lands of Seller covered by this Agreement and 
which is available for delivery to Buyer at the point or 
points of delivery hereunder at the pressure provided for 
in Article V hereof. 


8. The term "Daily Contract Quantity" shall mean the 
quantity of gas per day, averaged over each year, which 
Buyer is required by the 
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provisions of Paragraph 1 of Article III hereof, to pur- 
chase from Seller hereunder. 


9. The term "British thermal unit" (Btu) is defined 
as the amount of heat required to raise the temperature 
of one (1) pound of water from fifty-nine degrees (59°) 
Fahrenheit to sixty degrees (60°) Fahrenheit at a pres- 
sure of fourteen and seven-tenths (14.7) pounds per 
square inch absolute. 


NOW, THEREFORE, in consideration of the premises 
and the mutual covenants and agreements herein con- 
tained, the parties hereto do hereby covenant and agree 
as follows, subject to the following precedent condition: 


(a) The filing with the Federal Power Commission 
by Seller on or before December 1, 1962, of Seller's 
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application for a Certificate of Public Convenience and 
Necessity, or such other authorization as may be re- 
quired of Seller authorizing Seller to initiate and car- 
ry on the sale of gas contemplated herein and Seller 
agrees to endeavor to file its application within the 
time provided. 


After the filing required, provided for in (a) above, 
Seller shall, with due diligence, prosecute its application 
to the end that same may be granted in acceptable form 
@S soon as possible after such filing is made. 


In the event the condition set forth in (a) above shall 
not have been met by the date therein Specified, then Buy- 
er may terminate this Agreement by giving thirty (30) 
days written notice to Seller, in which event both parties 
shall be relieved of any further liability hereunder. 


[3083] 
I. SCOPE OF AGREEMENT 


1. Subject to and in accordance with all of the terms, 
conditions and limitations set forth hereinafter and in Ex- 
hibit "A" hereof, Seller agrees to sell and deliver or cause 
to be delivered to Buyer, and Buyer agrees to purchase 
and receive from Seller, gas, in the quantities hereinafter 
provided, which may be produced from the leaseholds and/ 
or lands which are described in Exhibit "B" attached here- 
to. The "General Terms and Conditions" set forth in, and 
attached hereto as, Exhibit "A" are incorporated into this 
contract and made a part hereof for all purposes, 


2. (a) Seller agrees to complete the construction of 
such facilities, if any, as may be necessary to enable 
Seller to deliver at the point of delivery hereinafter 
specified, the quantities of gas contemplated by this 
Agreement as soon as practicable after Seller re- 
ceives and accepts its Certificate of Public Conveni- 
ence and Necessity, or such other authorization as 
may be required of Seller, from the Federal Power 
Commission. 
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(b) Subject to Seller having received and accepted 
its Certificate of Public Convenience and Necessity, or 
such other authorization as may be required of Seller, 
from the Federal Power Commission, Buyer agrees to 
commence and prosecute with due diligence the con- af 
struction of its facilities necessary to enable Buyer to 
accept delivery of such quantities of gas at such point 
of delivery. 


3. The delivery and receipt of gas hereunder shall com- 
mence on : 
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the date on which Buyer's and Seller's such facilities are 
completed, provided that Seller has theretofore received 
and accepted its Certificate of Public Convenience and Nec=| 
essity, or such other authorization as may be required of 
Seller, from the Federal Power Commission. 


4, Seller has furnished Buyer with complete data re- 
garding the productive status of each leasehold or tract of 
land described in said Exhibit "B", and Seller agrees to 
keep Buyer informed as to any additions or reductions of 4 
the leaseholds and/or lands covered by this Agreement and 
any changes in the productive status of any such leaseholds 
and/or lands. Nothing herein shall preclude Seller from 
pooling or unitizing any of said leaseholds and/or lands 
with those of others, provided that the interests of Seller 
in any such unit so formed shall be subject to this Agree- 
ment insofar and only insofar as such interests are attribu+, 
table to the leaseholds and/or lands described in Exhibit 
"B" hereof, nor shall Seller be precluded from abandoning 
any wells or leaseholds or permitting to lapse any leases 
or mineral rights which, in Seller's judgment, are deemed‘ 
to be unproductive in commercial quantities or without sub 
stantial value. 


5. Seller has furnished Buyer with an estimate of Se 
ler's Gas Reserve as of the date of this Agreement, showing] 
that such reserve amounts to Four Million (4,000,000) MCF™ 
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of gas. Buyer has accepted such estimate and concurs 
therein. In the event that re-examination of present data 
and information, or subsequent data and information ob- 
tained prior to the start of delivery of gas hereunder, re- 
flect that the estimate of such gas reserves should be ei- 
ther increased or decreased, then 
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Seller and Buyer shall determine a corrected figure for 
such reserves. In the event Seller and Buyer are unable 
to agree upon a corrected reserve figure, the determin- 
ation thereof shall be submitted to arbitration in the man- 
ner provided in Section H of Exhibit "A" hereof, Each 
such estimate or determination, as the case may be, 
shall be effective until superseded by a later estimate 
concurred in by Buyer and Seller or by the determina- 
tion by arbitration. Within thirty (30) days after each 
such anniversary of the date of initial delivery of gas un- 
der this Agreement, Seller shall have the right to furnish, 
or upon receipt of written request from Buyer by such 
anniversary date, Seller shall furnish Buyer with an esti- 
mate of Seller's Gas Reserve as of such anniversary 
date. If Buyer questions any such estimate and Seller 
and Buyer are unable to agree upon the quantity of Sel- 
ler's Gas Reserve, then the determination of the quanti- 
ty of such reserve shall be submitted to and determined 
by arbitration in the manner provided in Section H of Ex- 
hibit "A" hereof, Each such estimate or determination, 
as the case may be, shall be effective until superseded 
by a later estimate concurred in by Buyer and Seller or 
by the determination by arbitration. 


6. Seller shall, with due diligence, develop the lands 
and leaseholds subject to this Agreement in a skillful and 
reasonably prudent manner to the end that Seller's De- 
livery Capacity shall be maintained at a volume not less 
than one hundred fifty per cent (150%) of the average 
daily quantity of gas Buyer is obligated to pay for from 
time to time under the provisions of Article III hereof; 
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provided, however, that nothing herein shall be construed 
to require Seller to produce any well or wells 
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in a manner which would not, in Seller's judgment exer- 
cised in good faith, constitute good operating practice, 
nor Shall Seller be obligated to drill additional wells or 
to deepen or rework any existing wells when it is not in 
the opinion of Seller exercised in good faith, in accord- 
ance with prudent operating practices. 


II. RESERVATIONS OF SELLER 


Seller hereby expressly reserves the following rights 
with respect to the leaseholds and/or lands subject to 
this Agreement: 


1. The right to use gas produced from said lease- 
holds and/or lands for the following purposes: 


(a) For the development and operation of such 


leaseholds and/or lands owned by Seller; 


(b) For delivery to the lessors in Seller's leases 
of the gas which such lessors are entitled to use under 
the terms of such leases; 


(c) For the operation of the facilities which Seller 
may install in order to deliver gas hereunder in ac- 
cordance with the terms hereof; 


(d) For domestic use by Seller's employees em- 
ployed in conducting operations in said Field and for 
use in gas lift operations for oil produced from said 
leaseholds and/or lands and as engine fuel for pump- 
ing oil, liquid hydrocarbons or water produced from 
said leaseholds and/or lands. 


2. The right to process the gas delivered hereunder 
for the recovery of liquefiable hydrocarbons (including 
the right to use the gas 
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for fuel in the operation of any gasoline plant in which 
the gas is processed) and the right to produce gas from 
wells on lands covered by this Agreement and return 
such gas to the formation from which it was produced or 
other formation covered by this Agreement under the 
lands described in Exhibit "B" after extracting, or caus- 
ing to be extracted, therefrom any or all liquefiable hy- 
drocarbons capable of extraction, absorption, or separa- 
tion from said gas and contained in, and produced with, 
said gas, provided that in the exercise of such rights 
Seller does not reduce, or permit to be reduced, the total 
heating value of the gas delivered hereunder below one 
thousand (1,000) British thermal units per cubic foot, or 
in any way interfere with the delivery of gas to Buyer in 
the quantities and of the quality provided for herein. 


3. The right to sell and deliver to parties other than 
Buyer the surplus gas which may be produced by Seller 
from the leaseholds and/or lands covered by this Agree- 
ment and which is available for sale to such other per- 
sons after compliance with the provisions of Paragraph 
1 of Article III hereof. 


4. The right, prior to the commencement of deliver- 
ies of gas to Buyer hereunder, to produce and sell gas 
from said leaseholds and/or lands to the extent and when 
required in Seller's opinion, to maintain Seller's inter- 
est in said leaseholds and/or lands. 


Il. QUANTITY OF GAS 


1. (a) Following the commencement of deliveries of 
gas hereunder and subject to the provisions of this 
Agreement, Seller agrees to sell and deliver to Buy- 
er and Buyer agrees to take and 
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pay for, or pay for whether taken or not, the Daily 
Contract Quantity hereinafter provided for in this 
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Paragraph 1, averaged over each year of this Agree- 
ment. Until increased or decreased pursuant to the 
provisions of this Paragraph 1, the Daily Contract 
Quantity hereunder shall be Five Hundred (500) MCF 
of gas, hereinafter called the "Original Daily Con- 
tract Quantity". 


(b) If at any time during the term hereof the quan- 
tity of Seller's Gas Reserve on the last previous an- 
niversary of the date of initial delivery of gas under 
this Agreement, as shown by the estimate or deter- 
mination then in effect in accordance with the provi- 
sions of Paragraph 5 of Article I hereof, shall be less 
than a quantity equal to eight million (8,000,000) MCF 
of gas for each one thousand (1,000) MCF of the Daily 
Contract Quantity then in effect under the provisions 
of this Paragraph 1 of Article I, then at the option of 
Buyer the Daily Contract Quantity shall be decreased 
to a quantity of gas equal to one thousand (1,000) MCF 
for each eight million (8,000,000) MCF of gas so esti- 
mated or determined to be contained in Seller's Gas 
Reserve on such anniversary of the date of initial de- + 
livery of gas under this Agreement and thereafter such 
reduced Daily Contract Quantity shall be in effect until , 
further reduced in accordance with the provisions of 
this Subparagraph (b) or until changed in accordance 
with the provisions of Subparagraphs (c), (d) or (e) of 
this Paragraph 1. 


(c) If at any time during the term hereof the quan- 
tity of 
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Seller's Gas Reserve on the last previous anniversary . 
of the date of initial delivery of gas under this Agree- 
ment, as shown by the estimate or determination there- 
of then in effect in accordance with the provisions of ~ , 
Paragraph 5 of Article I hereof, shall exceed a quantity 4 
equal to eight million (8,000,000) MCF of gas for each Pi i 
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one thousand (1,000) MCF of the Daily Contract Quan- 
tity then in effect under the provisions of this Para- 
graph 1 of Article III, then the Daily Contract Quantity 
shall be increasedtoa quantity of gas equal to one thou- 
sand (1,000) MCF for each eight million (8,000,000) 
MCF of gas so estimated or determined to be contain- 
ed in Seller's Gas Reserve on such anniversary of the 
date of initial delivery of gas under this Agreement; 
provided that 


(i) the Daily Contract Quantity shall never ex- 
ceed one hundred fifty per cent (150%) of the Origi- 
nal Daily Contract Quantity, and 

(ii) if Seller's Delivery Capacity (unless reduced 
by unavoidable accident as hereinafter defined) is 
then less than one hundred fifty per cent (150%) of 
the Daily Contract Quantity thus determined, the 
provisions of Subparagraph (e) of this Paragraph 
1 of this Article III shall apply. 


(d) If at any time the Daily Contract Quantity then 
in effect hereunder shall be the maximum Daily Con- 
tract Quantity permitted by the provisions of Subdivi- 
(i) of Subparagraph (c) of this Paragraph 1 of Article 
Ill, and the quantity of Seller's Gas Reserve, as shown 
by the estimate or determination thereof 
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then in effect in accordance with the provisions of Par- 
agraph 5 of Article I hereof, shall exceed a quantity 
equal to eight million (8,000,000) MCF of gas for each 
one thousand (1,000) MCF of the Daily Contract Quanti- 
ty then in effect, then Seller shall be considered to have 
surplus reserve to the extent of such excess; and Seller 
shall have the right to sell gas from such surplus re- 
serve, provided and to the extent that Seller's Delivery 
Capacity exceeds one hundred fifty per cent (150%) of 
the Daily Contract Quantity then in effect hereunder. 
Whenever Seller has gas for sale from surplus reserve 
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and desires to sell such gas, Seller shall give Buyer 
written notice of the quantity of surplus gas (stated as 
a daily quantity averaged over each year) which Seller 
desires to sell. Within ninety (90) days after receipt of 
such notice Buyer shall notify Seller in writing whether 
or not Buyer elects to purchase all of such quantity of 
surplus gas at the price and under the terms of this 
Agreement. If Buyer does so elect to purchase all of 
such quantity of surplus gas, both parties will prompt- 
ly thereafter, if such action is required, file the nec- 
essary applications for Certificates of Public Conven- 
ience and Necessity and other authorization necessary 
to permit the increase of the Daily Contract Quantity to 
include such quantity of surplus gas. If such Certifi- 
cates or other authorization are not required to permit 
the sale and transportation of such quantity of surplus 
gas, the Daily Contract Quantity shall be increased, ef- 
fective at the beginning of the month following such 
election, to include such quantity of surplus gas. If Buy- 
er does not elect to purchase 
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all such quantity of surplus gas, then Seller shall have 
the right (subject to Buyer's prior right to have deliv- 
ered to Buyer, during the full term of this Agreement, 
all gas which Buyer is permitted to purchase hereunder) 
to sell such quantity of surplus gas to parties other than 
Buyer; provided, however, that in no event shall Seller 
have the right to sell surplus gas to parties other than 
Buyer unless and except to the extent that Seller's De- 
livery Capacity is in excess of one hundred fifty per 
cent (150%) of the Daily Contract Quantity then in ef- 
fect hereunder. 


(e) If at any time Seller's Delivery Capacity shall 
be less than one hundred fifty per cent (150%) of the 
Daily Contract Quantity then in effect hereunder (and 
such condition shall not be the result of unavoidable 
accident as hereinafter defined) and such deficiency 
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in Seller's Delivery Capacity shall not have been 
cured by Seller within one hundred twenty (120) days 
after the date of such determination, then at the op- 
tion of Buyer the Daily Contract Quantity then in ef- 
fect hereunder shall be reduced in proportion to the 
deficiency in Seller's Delivery Capacity below a quan- 
tity equal to one hundred fifty per cent (150%) of such 
Daily Contract Quantity; and thereafter such reduced 
Daily Contract Quantity shall be in effect unless and 
until further reduced in accordance with the provi- 
sions of this Subparagraph (e) or until increased in 
accordance with the provisions of Subparagraph (c) 
or (d) above. 


2. Seller's Delivery Capacity shall be determined by 
Seller at the request of Buyer by actual measurements 
and calculations and shall 
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be estimated or calculated for each month in the months 
in which no actual tests are made, using the result of the 
last actual test as the basis of the estimation. Within fif- 
teen (15) days after each such determination, Seller shall 
report to Buyer the results thereof. 


3. For the purpose of this Article III, the term "un- 
avoidable accident" shall mean acts of God, strikes, lock- 
outs or other industrial disturbances, acts of the public 
enemy, wars, blockades, insurrections, riots, epidem- 
ics, landslides, lightning, earthquakes, fires, storms, 
floods, washouts, arrests and restraints of governments 
and people, civil disturbances, explosions, breakage or 
accident to wells, machinery, or lines of pipe, the nec- 
essity or making repairs or alterations thereto, freezing 
of wells or lines of pipe, and any other causes, whether 
of the kind herein enumerated or otherwise, not within 
the control of the party claiming the existence of any un- 
avoidable accident; provided, however, that said term 
shall not mean or include any cause which by the exer- 
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cise of due diligence the party claiming the existence of 
any unavoidable accident is able to overcome; and pro- 
vided further, that in no event shall said term mean or 
include partial or entire failure or depletion of gas wells 
or sources of supply of gas. It is understood and agreed, 
however, that the settlement of strikes or lockouts shall 
be entirely within the discretion of the party having the 
difficulty and that any obligation, express or implied, on 
the part of either party to remedy any "unavoidable ac- 
cident", if within such party's control, with reasonable 
dispatch shall not require the settlement of strikes or 
lockouts by acceding to the demands of opposing party 
when such course is inadvisable in 
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the discretion of the party having the difficulty. 


4. Seller recognizes that due to operating conditions 
and the difficulty of apportioning receipts of gas from 
various sources, Buyer may not be able to take gas from 
Seller during any definite period at exactly constant rates. , 
Buyer shall, however, to the best of its ability maintain 
as nearly a constant rate of takings of the quantities pro- 
vided for in Paragraph 1 of this Article MI as practica- Me: 
ble and shall balance deficit takings from Seller under 
this Agreement by an excess of takings from Seller here- 
under as soon as practicable after such variations shall 
have occurred and shall have been ascertained, and Buyer « 
may balance excess takings from Seller hereunder by 
curtailed takings from Seller hereunder. In no event will 
Buyer take, during any calendar month during the term 
hereof, less than twenty per cent (20%) of the Daily Con- 
tract Quantity in effect during such month. Notwithstand- 
ing the fact that Seller is not obligated herein to main- 4 
tain a delivery capacity in excess of one hundred fifty . 
per cent (150%) of the Daily Contract Quantity, if Seller's « 
Delivery Capacity is, in fact, in excess of one hundred 
fifty per cent (150%) of the Daily Contract Quantity then 
in effect, Buyer may on any day purchase and Seller will + 


—. 
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sell to Buyer quantities of gas in excess of one hundred 
fifty per cent (150%) of such Daily Contract Quantity up 
to but not in excess of amounts which, in Seller's opin- 
ion, reasonably exercised, constitutes good operating 
practice. 


5. If the average daily quantity of gas taken by Buyer 
hereunder during any year of the term hereof should be 
less than the Daily Contract Quantity in effect during 
such year, thereby requiring Buyer 
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to pay Seller for a quantity of gas which Buyer shall not 
have actually taken, then Buyer may make up for such 
deficient takings during the next two succeeding years 

of the term hereof by applying against such deficiency 
the gas taken during such two succeeding years in ex- 
cess of the average daily quantity of gas Buyer is obli- 
gated to take or pay for during such years, Any payment 


which Buyer has previously made for gas not received 
and which is being so made up shall be credited against 
payment, at the price then in effect, due hereunder for 
such make-up gas at the time of actual deliveries. 


6. It is further agreed that if at any time or times 
during the term of this Agreement the quantity of gas 
purchased by Buyer shall be insufficient to enable Seller 
to protect the leaseholds and/or lands covered by this 
Agreement from drainage by other operators producing 
gas from the same common reservoir or reservoirs, 
then during the period of time such condition exists Buy- 
er shall after receipt from Seller of notice of such drain- 
age make appropriate nominations and purchase here- 
under such additional quantities of gas as may be neces- 
sary to enable Seller to prevent such drainage; provided, 
however, it is expressly understood and agreed that in 
no event shall Buyer ever be required to purchase gas 
hereunder at a rate in excess of the allowable rate of 
production for the wells covered by this Agreement as 
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established by any governmental agency having jurisdic- 
tion; and, provided further, Seller agrees that in the 
event of drainage of its said leaseholds and/or lands, 
and in the absence of field rules, then prior to request- 
ing Buyer to take additional quantities of gas to prevent 
such drainage, Seller shall apply to such governmental 
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agency as may have jurisdiction for the establishment 

of field rules and the proration of gas in the Field desig- 
nated on Page 1 hereof to prevent such drainage and Sel- 
ler shall use its best efforts to secure an order estab- 
lishing such field rules and proration. 


IV. POINT OF DELIVERY 


1. The point of delivery of the gas to be delivered by 
Seller to Buyer hereunder shall be on the discharge side 
of Seller's meter station located at a point on Buyer's 
pipeline, such point to be mutually agreed upon by the 
parties hereto. 


2. As between the parties hereto, Seller shall be in 
control and possession of the gas deliverable hereunder 
and responsible for any damage or injury caused there- 
by until the same shall have been delivered to Buyer, 
after which delivery Buyer shall be deemed to be in ex- 
clusive control and possession thereof and responsible 
for any injury of damage caused thereby. 


V. PRESSURE 


1. The gas to be delivered hereunder shall be deliv- 
ered by Seller into Buyer's transmission line against the 
pressure existing therein from time to time at said point 
of delivery; provided, however, that Seller shall not be 
required to deliver such gas at a pressure in excess of 
one thousand (1,000) pounds per square inch gauge. Nei- 
ther Seller nor Buyer shall be obligated to install or op- 
erate compression facilities in order to deliver or re- 
ceive gas hereunder, but either Seller or Buyer may do 


so at its option. 
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2. Inthe event Buyer does not take gas subject here- 
to from 
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any well or wells because of insufficient pressure to 
mect the minimum delivery to the extent necessary to 
maintain its leases in effect, Seller may sell, use or dis- 
pose of said gas without respect to this contract, and if 
within six (6) months neither Buyer nor Seller has under- 
taken to install compression facilities to compress said 
gas to said required minimum pressure, then such well 
or wells, and the estimated total quantity of economical- 
ly recoverable gas then remaining in the portions of the 
various gas and/or oil bearing formations or reservoirs 
in which said well or wells is or are completed and un- 
derlying the proration unit attributable to such well or 
wells, shall be released, at Seller's request, from the 
terms of this Agreement. 


3. Seller shall make reports to Buyer, as often as 
may be necessary in practice, of the pressure at which 
the gas is being delivered hereunder and the rate of such 
deliveries. Seller shall have agents or employees avail- 
able to receive from Buyer's dispatchers daily advices 
and requests for changes in the rates of delivery of gas 
hereunder as required by Buyer from time to time. 


VI. PRICE 


1. Subject to the provisions of Paragraph 2 below, 
the price to be paid by Buyer to Seller for gas delivered 
to Buyer hereunder or which Buyer is obligated to pay 
for, whether taken or not, shall be as follows: 


From the date of initial delivery 
hereunder to July 1, 1964 ....... 17.5 cents per MCF; 


From July 1, 1964 to July 1, 
1967 — ...seeecececcccccceccecscessceeee 18,5 cents per MCF; 
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From July 1, 1967 to July 1, 
1972 — .evnvcncvcccccccecccccncoece 19.5 cents per MCF; 


From July 1, 1972 to date of 
expiration of this contract ....... 20.5 cents per MCF. 


2. Any sales, transactions, occupation, service, pro- 
duction, severance, gathering, transmission, export or 
excise tax, assessment or fee levied, assessed or fixed 
by the United States or any State or other governmental 
authority and taxes of a similar nature or equivalent in 
effect (not including income, excess profits, capital stock, | 
franchise, or general property taxes) in addition to or 
greater than those, if any, being levied, assessed or 
fixed on the date of execution hereof, in respect of or 
applicable to the natural gas to be delivered by Seller 
to Buyer hereunder and which Seller may be liable for 
during any month either directly or indirectly through 
any obligation to reimburse others, are hereinafter col- 
lectively referred to as "additional tax". It is express- 
ly understood and agreed between the parties that so long 
as the additional tax shall be in effect Buyer shall reim- 
burse Seller for seven-eighths (7/8) of such additional 
tax. In the event all or any part of such liability of Sel- 
ler is not determined or not determinable by the end of 
any month, then such additional amount required in re- 
spect of such liability not determined or determinable 
shall be set forth for all such months in any calendar 
year in a statement to be rendered by Seller to Buyer 
by April 1st of the following year and Buyer shall pay 
the amount due pursuant to such statement on or before 
May 1st of such following year. 


VI. TERM. 


This Agreement shall be effective from the date here- 
of and shall 
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continue and remain in full force and effect for a pri- 
mary term of twenty (20) years from the date upon which 
Seller commences the delivery of gas to Buyer here- 
under, and shall continue in force and effect thereafter 
for successive periods of one (1) year each unless or 
until terminated either by Seller or by Buyer upon 
twelve (12) months' prior written notice to the other 
party hereto specifying a termination date at the end of 
such primary term, or of any yearly period thereafter. 


Vill. ADDRESSES 


Until Buyer is otherwise notified in writing by Seller, 
the address of Seller is and shall remain as follows: The 
Superior Oil Company, P.O. Box 1521, Houston 1, Texas, 
and, unless Seller is otherwise notified in writing by 
Buyer, the address of Buyer is and shall remain 520 
Bank of Commerce Building, Houston 2, Texas. All no- 
tices required to be given in writing hereunder shall be 
given to the respective parties at such addresses or such 
other addresses as the parties respectively shall desig- 
nate by written notice. 


IX. MISCELLANEOUS 


1. No waiver by either party hereto of any one or 
more defaults by the other in the performance of any 
provisions of this Agreement shall operate or be con- 
strued as a waiver of any future default or defaults, 
whether of a like or of a different character. 


2. This Agreement shall be binding upon and inure 
to the benefit of the heirs, legal representatives, suc- 
cessors and assigns of the respective parties hereto 
and shall constitute a real right and covenant running 
with the lands and leasehold estates covered hereby, 
and shall 
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be binding upon any purchaser of Buyer's transmission 
system and upon any purchaser of the properties of 
Seller which are subject to this Agreement; and Seller 
and Buyer both agree that no sale of said properties of 
Seller or any part thereof or of all or substantially all 
of Buyer's said system shall be made unless the pur- 
chaser thereof shall assume and agree to be bound by 
this Agreement insofar as the same shall affect and re- 
late to the property or interest sold or conveyed. It is 
agreed, however, that nothing contained in this paragraph 
shall in any way prevent either party hereto from pledg- 
ing or mortgaging its rights hereunder for security of 
its indebtedness. 


3. It is agreed that this Agreement may be ratified 
and adopted by any owner of an interest in any lease or 
leases subject hereto or any lands or leases with which 
any lease or leases subject hereto may be pooled or uni- 
tized, by execution and delivery to Buyer of a special 
instrument in writing, ratifying and adopting this Agree- 
ment insofar as said owner's interest in any such land, 
lease or leases is concerned, whereupon such owner 
shall become a party seller to this Agreement with like 
force and effect and to the same extent as though such 
owner had executed this Agreement at the time of its 
execution and delivery, and all of the terms and provi- 
sions of this Agreement shall thereupon become binding 
upon Buyer and any such other owner. Seller's Gas Re- 
serve and the Daily Contract Quantity, as variously cal- 
culated and mentioned herein, contemplate the ratifica- 
tion and adoption of this Agreement by all parties owning 
working interests in the lands and/or leases described 
in Exhibit 'B" attached hereto, and, in the event of the 
failure of all of such parties to ratify and adopt this 
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Agreement, Seller's Gas Reserve and such Daily Con- 
tract Quantity shall be proportionately reduced to re- 
flect such failure. 


4. In the event any other party owner becomes a par- 
ty seller by such ratification of this Agreement, each 
such party seller and Seller herein agree that they will 
appoint one of their number to serve as their represen- 
tative hereunder for giving and receiving notices and 
requests, making and witnessing tests, delivering the 
quantities of gas deliverable, rendering bills for gas de- 
livered, and receiving payments therefor, allocating, 
prorating and distributing such payments among the var- 
ious party sellers, and for doing and receiving all things 
provided for concerning Seller in this Agreement. Sel- 
ler herein agrees to serve as such representative in the 
event it is so appointed. Buyer may act, and shall be 
fully protected in acting, in reliance upon any and all 
acts and things done or performed by, or agreements 
with respect to all matters dealt with herein made by 
such representative in behalf of Seller and other party 
sellers as fully and effectively as though each had done, 
performed, made or executed the same. Seller and such 
party sellers may change their representative and desig- 
nate one of their number as the new representative from 
time to time by delivery of written notice of change and 
designation to Buyer. 


It is understood and agreed that Seller and each party 
seller so ratifying this Agreement are selling their gas 
severally, and not jointly with other sellers, to Buyer, 
that they are not acting as partners, joint adventurers 
or otherwise jointly in this transaction and that nothing 

\ herein contained or provided for shall operate to, or be 
construed as 


[3101] 


creating any such relationship. 
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IN WITNESS WHEREOPF, the parties hereto have exe- 
cuted this Agreement in duplicate originals on the day 
and year first above written. 


SELLER: 


THE SUPERIOR OIL COMPANY 
A California Corporation, 


By /s/ R.C. Ward 
Vice President 


and /s/ Murray Christian 
Assistant Secretary 


BUYER: 


FLORIDA GAS TRANSMISSION 
COMPANY, A Delaware 
Corporation 


By /s/ G.B. Bennett 
Vice President 
ATTEST: 
/s/ Frank N. Baldwin, Jr. 
Assistant Secretary 


[5039] 
[June 3, 1960, FPC] AIR MAIL June 3, 1960 


FEDERAL POWER COMMISSION 
Washington 25 


Docket No. CI-62-642 
Estate of J.P. Petkas (Operator), et al. 


Messrs. Ben H. Schnapp and Joe Turner, Jr. 
922 San Jacinto Building 
Houston 2, Texas 


Gentlemen: 
Your statement, filed pursuant to Section 157.28(c)(1) 
of the Commission's Regulations, of your intention to 
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invoke said Section and initiate the service proposed in 
the certificate application, Docket No. CI-60-642 is here- 
by accepted. 


You are also advised that the related rate schedule, 
identified by your statement pursuant to Section 157.28 
(c)(2) of the Regulations and listed at the bottom of this 
letter, has been accepted for filing to be effective on the 
date of initial delivery. Please advise this Commission 
of the date of initial delivery of gas thereunder. This 
acceptance of the rate schedule for temporary service 
is no assurance that it will be accepted by the Commis- 
sion for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, 
price redetermination provisions, or any similar provi- 
sion, your attention is directed to the fact that such pro- 
visions, when invoked to change the effective rates and 
charges, will constitute a change in such rates and charg- 
es within the meaning of Section 4(d) of the Natural Gas 
Act and Section 154.94 of the Commission's Regulations 
under such Act. The Act and the Commission's Regula- 
tions require that such changes be filed with the Com- 
mission not more than 90 days nor less than 30 days 
prior to the proposed effective date thereof, 


This acceptance for filing shall not be construed as 
constituting approval of any rate, charge, classification, 
or any rule, regulation or practice affecting such rate 
or service contained in the rate filing; nor shall such 
acceptance be deemed as recognition of any claimed con- 
tractual right or obligation associated therewith; and 
such acceptance is without prejudice to any findings or 
* orders which may be made in the final disposition of this 
proceeding or any other findings or orders which have 
been or may hereafter be made by the Commission in 
any proceeding now pending or hereafter instituted by 
or against your company. 
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In future correspondence with the Commission con- 
cerning the rate schedule listed below, please refer to 
the FPC Gas Rate Schedule designation furnished you 
herewith, including the name of the independent produc- 
er and the rate schedule and supplement numbers. 


This constitutes all requisite temporary authorization 
to commence the sale of gas, but such authorization and 
acceptance of the rate schedule are without prejudice to 
such final disposition of the certificate application as 
the record may require and, furthermore, once service 
is commenced under this authorization it may not be 
discontinued without permission of the Commission is- 
sued pursuant to the provisions of the Natural Gas Act. 


Very truly yours, 


J.H. Gutride 
Secretary 


Rate Schedule Designation - Estate of J.P. Petkas (Opera- 
tor), et al. 


Description of Document - Contract 4-6-60 
Date of Letter of Transmittal - 5-17-60 
FPC Gas Rate Schedule No. - 3 


Supplement No.- ---- 
[6059] 


IP NO. 4719 
Docket No. CI63-584 April 5, 1963 
The Superior Oil Company AIRMAIL 


The Superior Oil Company 
P.O. Box 1521 
Houston 1, Texas 


Attention: H.W. Varner, Attorney 
Gentlemen: 


Based upon the allegations presented in the statement 
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to invoke Section 157.28 of the Commission's Regulations 
filed in the above entitled proceeding, the Commission 
finds an emergency exists, within the meaning of the 
Natural Gas Act, and a temporary certificate is hereby 
issued to the Applicant herein pursuant to Section 7 of 
the Act, to sell natural gas for resale in interstate com- 
merce to Florida Gas Transmission Company. 


This temporary certificate is issued subject to the 
following express conditions: 


(1) The initial price for such service shall be 17.5 
cents per Mef at 14.65 psia, subject to The Su- 
perior Oil Company refunding to Florida Gas 
Transmission Company from the date of first 
delivery any amounts collected, plus interest 
at 7 percent per annum, in excess of 16.0 cents 
per Mcf which may be determined to be in ex- 
cess of the price required by the public conven- 
ience and necessity in Docket No. CI63-584. 


The temporary certificate with conditions at- 
tached shall be accepted as issued within 30 
days herefrom by written acceptance made by 
a responsible official of the company. If recon- 
sideration of such temporary certificate is 
sought, service thereunder shall not be com- 
menced. If service is commenced under this 
temporary certificate, the conditions attached 
shall become effective and the service may not 
be discontinued without permission of the Com- 
mission issued pursuant to provisions of the 
Natural Gas Act. 


[6060] 


Your related proposed rate schedule will be consid- 
ered accepted for filing upon compliance with the above 
conditioned temporary certificate to be effective on the 
date of initial delivery subject to the provisions of Sec- 
tions 154.94(c) and 154.101 of the Commission's Regula- 
tions under the Natural Gas Act. 
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Further, in the event that any document comprising 
the listed rate schedule was executed on or after April 
3, 1961, and contains provisions, either therein or by 
adoption of the terms and provisions of other agreements, 
for a change in rate other than those permitted by Sec- 
tion 154.93 of the Commission's Regulations, such rate 
change provisions shall be inoperative and of no effect 
at law and any tendered rate change under such provi- 
sions will be rejected. 


The rate schedule has been designated as follows: 


Description Designation 
Contract 9-20-62 The Superior Oil Company 
FPC Gas Rate Schedule No. 109 


Please advise the Commission of the date of com- 
mencement of deliveries under such rate schedule mak- 
ing reference in your communications to the rate sched- 
ule as designated above. 


This temporary certificate and the acceptance of the 
above rate schedule are without prejudice to such final 
disposition of the application for certificate as the rec- 
ord may require. 


If service is not commenced within 90 days from the 
date of this temporary certificate then such temporary 
certificate shall be void and of no effect. 


By direction of the Commission. 


Secretary 


The Superior Oil Company 
1725 K Street, N.W. 
Washington 6, D.C. 

Attention: H.J. Penn, Attorney 


Florida Gas Transmission Company 
520 Bank of Commerce Building : - 
Houston 2, Texas 

3-26-63 


(6732) 


[6731] 
[October 13, 1964, FPC] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L.J. O'Connor, Jr., and David S. Black. 


Docket Nos. 

H.L. Hawkins & H.L. Hawkins, Jr. ) G-18077, et al. 

(Operator), et al. 
W.S. Kilroy (Operator), et al. and 
Kilroy Properties, Inc. 
Sun Oil Company 
Callery Properties, Inc. 
Skelly Oil Company 
Pan American Petroleum Corp. 
The Superior Oil Company 


G-18175 
CI60-478 
CI60-348 
G-18857 
G-20155 
CI63-677 
G-6067 


ORDER DISMISSING APPEALS FROM 
RULING OF PRESIDING EXAMINER AND 
DEFERRING CONSIDERATION OF REFUNDS 


(Issued October 13, 1964) 


Various appeals were filed by W.S. Kilroy (Operator), 
et al. and Kilroy Properties, Inc.,1/ Sun Oil Company, 2/ 
Callery Properties, Inc., 3/ Skelly Oil Company, 4/ Su- 
perior Oil Company, 5/ and Pan American Petroleum 
Corp.6/ from rulings of the Presiding Examiner exclud- 
ing testimony and exhibits purporting to show certain 
“equitable considerations" which Appellants urge the 
Commission to consider in determining whether pro- 
ducers should be required to make refunds. 


In addition, Sun Oil Company appeals from a ruling of 
the Examiner refusing to admit Sun's evidence showing 
its 1960 company-wide cost of finding and producing natu- 
ral gas, including rate design. Sun argues that such evi- 
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dence would have shown that Sun's initial contract price 
is less than the unit cost of finding and producing such 
gas and, accordingly, that the proposed contract price is 
required by the public convenience and necessity. 


We can dispose briefly of Sun's contention as to the ad- 
missibility of cost-of-service evidence in a certificate 
proceeding. The courts 


1/ July 31, 1964. 
2/ August 6, 1964. 
3/ August 10, 1964. 
4/ August 6, 1964. 
5/ August 12, 1964. 
6/ August 5, 1964. 


[6732] 


have repeatedly sustained the Commission in condition- 
ing certificates of public convenience and necessity on an 
"in line initial price" and excluding cost and other eco- 
nomic data concerning factors other than prices in com- 
parable sales; Public Service Commission of New York v. 
Federal Power Commission, 329 F.2d 242 (CADC, 1964), 
cert.den. S.Ct. ; California Oil Co. v. F.P.C., 315 
F.2d 652 and Atlantic Refining Co. v. F.P.C., 316 F.2d 
677. 


We are, of course, aware of the opposite result reach- 
ed in Callery Properties v. F.P.C., F.2d __ (CA5, Au- 
gust 14, 1964), No. 20872. The mandate of the Court of 
Appeals has been stayed in that proceeding to give the 
Commission time to file an application for certiorari. 

In these circumstances we see no reason to depart from 
the opinions cited above. Consequently, the Examiner 

was correct in refusing to admit Sun's company-wide cost- 
of-service evidence purporting to show that the proposed ‘ 
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contract price is required by the public convenience and 
necessity. 


The common question in the various appeals however 
does not relate to evidence which would tend to support 
the proposed initial price, but rather to evidence show- 
ing "equitable considerations", 7/ which would bar refunds 
under temporary certificates which do not contain express 
refund conditions. Such excluded evidence consists of (1) 
so-called "flow-through evidence" showing that local dis- 
tribution companies have retained varying percentages 
of refunds ordered by the Commission and; (2) cost stud- 
ies showing that costs of the producer exceeded revenues. 
Evidence relating to both of the above categories was 
stricken by the Presiding Examiner on motion of the staff 
counsel, 


Pursuant to the ruling we have just issued in Sinclair 
Oil and Gas Company, et al., Docket Nos. G-16760, et al., 
(Turnbull and Zoch Drilling Co. (Operator), et al.) it will 
not be necessary to pass upon the appeals herein with re- 
spect to the admissibility of evidence offered in support 
of "equitable considerations" as a bar to refunds. In that 
proceeding, we ordered that any consideration of refunds 
in cases where the temporary certificate does not contain 
an express refund condition be deferred until further order 
of the Commission. 


7/ In Public Service Commission of the State of New York 
v. Federal Power Commission, 329 F.2d 242, 250 The 
Court of Appeals referred to the "standard of equity — 
that is, the issue of a refund * * * turns upon equitable 
considerations". The Court pointed out however that 
the sole and decisive equitable consideration is not the 
absence of a refund requirement in the temporary cer- 
tificate. 


(6733) 
[6733] 


We shall adopt that policy in the instant proceeding al- 
though the record has been closed and evidence relating 
to the refund issue (except the evidence excluded by the 
Examiner) has already been incorporated therein. We 
shall direct the Examiner to restrict his findings to the 
issues normally relevant in an application for a certifi- 
cate of public convenience and necessity pursuant to Sec- 
tion 7(c) of the.Natural Gas Act and to defer any consid- 
eration of the refund question. 


The Commission finds: 


(1) The issue of whether or not refunds should be 
ordered to be made by applicants is moot in view of the 
deferral of that issue until further order of the Commis- 
sion. 


(2) In light of the recent order in Sinclair Oil and Gas 
Company, et al., Docket Nos. G-16760, et al., Turnbull 


and Zoch Drilling Co., Docket Nos. G-17960, et al., is- 
sued on October 5, 1964, deferring consideration of any 
evidence with respect to refunds, it is necessary that a 
separate hearing on that issue be held in the instant pro- 
ceeding and that the Examiner defer consideration of all 
evidence with respect to refunds submitted herein. 


(3) It would serve no useful purpose to pass upon the 
various appeals with respect to equitable considerations 
until such time as a separate hearing is completed on the 
refund question. 


(4) The appeal of Sun Oil Company from the ruling of 
the Examiner excluding cost-of-service evidence pur- 
porting to show that the initial price meets the standard 
of public convenience and necessity should be denied as 
contrary to Commission policy and court decisions. 


The Commission orders: 


(A) The issue as to whether or not refunds should be 


> 


ordered to be made by applicants operating under tempo- , 
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rary authorization and containing no express refund con- 
ditions in these proceedings is hereby deferred until 
further order of the Commission. 


(B) The appeal of Sun Oil Company from a ruling of 
the Presiding Examiner refusing to admit its 1960 com- 
pany - wide cost of finding and producing natural gas (in 
order to show that the proposed contract price is re- 
quired by the public convenience and necessity) is here- 
by denied. 


[6734] 


(C) The appeals of each of the applicants identified at 
page 1 of this order from rulings of the presiding exami- 
ner excluding testimony and exhibits purporting to show 
certain equitable considerations as a defense to the re- 
quirement of making refunds are hereby dismissed. 


By the Commission. 


(SEAL) 
Joseph H,. Gutride 
Secretary. 


[6750] 


[Nov. 4, 1964, FPC] 


BEFORE THE 
FEDERAL POWER COMMISSION 


Sinclair Oil and Gas Company G-16760 et al. 
et al. 


Turnbull & Zoch Drilling Co. G-17960 et al. 
et al. 


Hawkins & Hawkins et al. G-18077 et al. 


APPLICATION OF NEW YORK COMMISSION 
FOR REHEARING AND RECONSIDERATION 


The Public Service Commission of the State of New 
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York, an intervener in each of these three consolidated 
proceedings, hereby applies for rehearing and reconsid- 
eration of the order of October 5, 1964 in the Sinclair 
and Turnbull & Zoch proceedings and the order of Octo- 
ber 13, 1964 in the Hawkins & Hawkins proceedings inso- 
far as those orders deferred indefinitely any further ac- 
tion on the so-called "refund issue’—i.e., whether as a 
condition of permanent certification the producer appli- 
cants should be required to refund excess amounts pre- 
viously collected, under temporary certificates which 
contained no "express" refund requirement. 


In support of this application, the New York Commis- 
sion makes the following points. 


I. 


In setting each of these consolidated proceedings for 
hearing after the D.C. Circuit's decision in the Skelly 
appeal — Public Service Commission of New York v. 
F.P.C., 329 F.2d 242 (1964) —the Commission must have 
been aware that the question of 


[6751] 


refunds of excess amounts was necessarily an issue in 
each proceeding, and by neglecting to set up a two-stage 
proceeding, it must have intended that the respective ex- 
aminers rule on this issue as part of their initial deci- 
sions. The orders of October 5 and 13 point to no change 
in circumstance — other than the ensuing vociferous ob- 
jections of the producer applicants —to justify any change 
in procedure. Naturally, the producers would prefer to 
delay action on this issue as long as possible, presuma- 
bly in the expectation that if deferred long enough the re- 
fund remedy will be found by the Commission to be im~- 
practical or inexpedient. (See FPC Release No, 13412, 
August 6, 1964, announcing a new policy for producer 
rate settlements under which refund of excess amounts 
held more than four years would be limited to 25%.) The 
Commission's responsibility, however, is to assure mean- 
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ingful protection to the consumer, and this substantive 
objective should not be defeated through the use of pro- 
cedural devices which reflect nothing but procrastination. 


Il 


The Commission's suggested explanation for deferral 
of the refund issue — that until the in-line price is fixed 
and the amounts of refunds known it would be unfair to 
the producers to require them to proceed therewith — 
is quite without reason and, in light of the Commission's 
failure to decide the issue in proceedings where the in- 
line price is known, is simply lacking of substance. 
Noted: absolute inaction on the refund issue, in the face 
of firm 


[6752] 


findings on the in-line issue, in the remanded Skelly case, 
in Amerada (Op. 422), in Union Texas (Op. 436), and in 
Sun Oil (Op. 445). 


Il 


The Commission's rationale is also totally inconsis- 
tent with the position it urged before the Supreme Court 
only two years ago in F.P.C. v. Tennessee Gas Trans- 
mission Co., 371 U.S. 145 (1962). There the Commission 
argued, and the Court concurred, that because the protec- 
tion afforded by refund conditions was "somewhat illu- 
sory", it was the duty of the Commission, "where refunds 
are found due, to direct their payment at the earliest pos- 
sible moment consistent with due process." 


IV 


The order deferring action in Hawkins & Hawkins is 
particularly unfortunate in that, in this proceeding, evi- 
dence on the refund issue has already been received and 
the matter fully briefed. Moreover, the suggestion in the 
Hawkins order that cost and flow-through evidence might 
be relevant on the refund question [the examiner, correct- 
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ly we submit, ruled that they were not] is unsupported by, 
and is contrary to, the D.C. Circuit's opinion in the Skelly 
appeal. In that opinion the court made perfectly clear 
that the only "equitable considerations" it was talking 
about were those which flowed from the absence of an 
"express" refund condition, i.e., "the absence of prior 
warning" (329 F.2d at 250). In the Hawkins proceedings 
the producers presented evidence addressed 


[6753] 


thereto, i.e., their payment of royalties and taxes because 
of the "absence of prior warning", etc. But this has noth- 
ing whatever to do with cost or flow-through data, which 
are as irrelevant here as they are in determining wheth- 
er refunds are due under temporary certificates which 

do contain "express" refund conditions. In fact, the Com- 
mission's apparent reluctance to face up to the issue left 
open in Skelly has emboldened some to endeavor to per- 
suade this Commission to negate expressed refund con- 
ditions, using the same "equitable" thesis! See appli- 
cation for rehearing and reconsideration filed in Sinclair 
by H.D. Bruns (Operator) et al., Docket No. CI63-820, 
dated October 22, 1964. 


WHEREFORE, the Public Service Commission of the 
State of New York respectfully requests that the Federal 
Power Commission reconsider its orders of October 5 
and October 13, and upon reconsideration vacate those 
orders insofar as they defer action on the refund issue. 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION 
OF THE STATE OF NEW YORK 


By Kent H. Brown, Counsel 

55 Elk Street 

Albany, New York 12225 
November 2, 1964 
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STATE OF NEW YORK ) 
COUNTY OF ALBANY ) 


KENT H. BROWN, being duly sworn, deposes and says 
he is Counsel to the Public Service Commission of the 
State of New York; that he has prepared and is authorized 
to execute and file the foregoing document; that he knows 
the contents thereof; and that all statements and matters 
set forth therein are true and correct to the best of his 
knowledge, information and belief. 

/s/ Kent H. Brown 
Subscribed and sworn to before me this 2nd day of Novem- 
ber, 1964. 


SS.: 


/s/ Mary Bulman, Notary Public 
State of New York * * * 


[6755] 
[Certificate of Service ] 


[6769] 
(Dec. 2, 1964, FPC] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O'Connor, Jr., Charles R. Ross, and David S. 


ea Docket Nos. 
Sinclair Oil & Gas Company, et al. ) G-16760, et al. 
Hawkins & Hawkins, et al. ) G-18077, etal. 
Turnbull & Zoch Drilling Company, et al.) G-17960, etal. 


ORDER DENYING APPLICATIONS FOR REHEARING 
(Issued December 2, 1964) 


Applications for Rehearing and Reconsideration were 
filed in the above-styled proceedings by H.D. Bruns (Op- 
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erator), et al., (Bruns) and the Public Service Commis- 
sion of the State of New York (New York Commission), 1/ 
on October 26, 1964, and November 3, 1964, respective- 
ly. Both applications refer to the Order Granting and 
Denying in Part Motions and Petitions, issued October 

5, 1964, particularly Paragraph (A) thereof, wherein the 
Commission deferred consideration of whether or not to 
require refunds from applicants whose certificates con- 
tain no express refund conditions. Bruns correctly in- 
fers from the order that refunds will be required as a 
matter of law from applicants whose authorizations do 
contain express conditions, and as such an applicant 
Bruns contends that the order is discriminatory and vio- 
lative of procedural and substantive due process. Sepa- 
rately, and in addition, Bruns contends that our order is 
contrary to the decision of the Court of Appeals in Cal- 
lery Properties v. F.P.C., F.2d _ (5th Cir., decided 
August 14, 1964, as Case No. 20872). 

We do not believe that our action in denying Bruns 
and similar holders of conditioned certificates a hear- 
ing on the refund equities in any manner constitutes dis- 
crimination or denial of due process. The order issuing 
a conditioned temporary certificate is an appealable or- 
der 2/, and an applicant's acceptance thereof without ap- 
peal generates an absolute obligation to refund in accord- 
ance with the order; Bruns cannot now be heard to ques- 
tion for the first time on equitable grounds the binding 
character of a condition which has been thus imposed 
and accepted. 


1/ The application filed by the New York Commission 

~ was styled to include the in-line price proceedings for 
Texas Railroad Districts 2, 3 and 4: Sinclair Oil & 
Gas Company, et al., Docket Nos. G-16760, et al.; 
Hawkins & Hawkins, et al., Docket No. G-18077, et 
al.; Turnbull & Zoch Drilling Co., et al., Docket No. 
G-17960,etal., Bruns’ application was filed only in 
the Sinclair, et al., proceeding. 
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The decision of the court in the Callery case has been 
stayed in order to permit the Commission to seek review 
by the United States Supreme Court. In the meantime, 
Callery does not constrain us to disregard the conflict- 
ing decision of the Court of Appeals for the District of 
Columbia in P.S.C. v. F.P.C., 329 F.2d 242 (D.C. Cir. 
1964). Union Texas Petroleum, et al., Op No, 436-A, 
issued October 26, 1964, slip opinion p. 4; Sun Oil Com- 
pany, et al., Op. No. 445, issued October 26, 1964, slip 
opinion p. 3. 


The application for rehearing by the New York Com- 
mission urges that we vacate our order issued October 
5, 1964, in Docket Nos. G-16760, et al., and G-17960, 
et al., and our order issued October 13, 1964, in Docket 
No. G-18077, et al., which similarly deferred the refund 
question in the in-line price proceeding for Texas Rail- 
road District No. 3.3/ The New York Commission con- 
tends that any delay resulting from deferral of the re- 
fund issue redounds to the disadvantage of the consumer 
and is inconsistent with the position taken by the Com- 
mission in F.P.C. v. Tennessee Gas Transmission Com- 
pany, 371 U.S. 145 (1962). It is argued, moreover, that 
deferral of the refund issue has misled certain appli- 
cants selling gas under conditioned certificates, such 
as Bruns, to believe that they may contest the equity of 
refund obligations as imposed upon them. 


We believe that a two-stage hearing and decision will 
expedite the decision on the initial rate for these sales 
and outweigh the disadvantage of a conceivable delay in 
resolving the refund issue. This is particularly true 
since the hearing on the initial rate question has already 
been completed and is pending before the examiner for 
decision. The New York Commission's discussion of 
the Tennessee Case, moreover, is inapposite to the pres- 
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ent situation. There the Commission was fixing just and 
reasonable rates for the future and was faced with the 
likelihood of protracted hearings on a complex of is- 
sues arising under Section 4(e) of the Act. As in the 
present proceedings, other than the Hawkins & Hawkins, 
et al., proceeding, the issues were heard separately in 
order to expedite the case as a whole. Here our deci- 
sion, by severing the refund issue, will enable us to de- 
cide the appropriate initial rate for these sales much 
more promptly. The refund issue covers a past period 
and does not determine future rates to consumers. The 
procedure we have adopted is thus analogous to the pro- 
cedure in the Tennessee Case rather than in conflict 
with it. 


Finally, our denial herein of Bruns' application for 
rehearing should serve to dispel any doubt that refund 
obligations extend to applicants selling gas under ex- 
pressly - conditioned temporary certificates. 


3/ H.L. Hawkins & H.L. Hawkins, Jr., (Operator), et al. 
Docket Nos. G-18077, et al. 


[6771] 


The Commission orders: 


The Applications for Rehearing and Reconsideration 
filed by H.D. Bruns and the Public Service Commission 
of the State of New York on October 26, 1964, and Novem- 
ber 3, 1964, respectively, are hereby denied. 


By the Commission. Commissioner Ross concurring 

(SEAL) in part and dissenting in part 
filed a separate statement ap- 
pended hereto. 


Gordon M. Grant, 
Acting Secretary. 


(6772) 
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ROSS, Commissioner, concurring in part and dissenting 
in part: 

On January 23, 1964, the D.C. Circuit Court of Ap- 
peals held that the absence of a specific refund provision 
ina temporary certificate constituted an insufficient ba- 
sis upon which to refuse to order any refunds.1/ The 
Supreme Court denied certiorari and the Commission 
thereafter provided for the filing of briefs and reply 
briefs on May 7, and May 18, 1964, respectively. Over 
six months have elapsed since the filing of those briefs 
and we seem to be little closer to a decision. In these 
circumstances I dissent to the instant order as it relates 
to the Hawkins & Hawkins proceeding. There, the evi- 
dence has been submitted, the hearing has ended, briefs 
have been submitted and the case is ripe for decision by 
the presiding examiner. A decision on this issue by an 
independent hearing examiner might well be all that's 
needed to break the current logjam. 


In addition, while it is true that the refund issue cov- 
ers a past period, by this action we are extending the 
past into the future. As a result, the equities become 
more and more vested and difficult to disintangle. More- 
over, the present consumers who have paid the price 
are interested in securing the sums due, if any, now and 
not in the indefinite future; see F.P.C. v. Tennessee Gas 
Transmission Co., 371 U.S. 145 (1962). 


's/ Charles R. Ross, 
Commissioner 


1/ P.S.C. of N.Y. v. F.P.C., 329 F.2d 292 (D.C. Circ.) 
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[6775] 
[Dec. 2, 1964] 


FEDERAL POWER COMMISSION 


H. L. Hawkins & H. L. Hawkins, 
Jr., Operator, et al. 


) 
W.S. Kilroy (Operator), et al. ) 
John A. Newman (Operator), et al. ) 
Shell Oil Company ) 
Callery Properties, Inc. ) 
Gregory J. Gallagher ) 
The Sparta Oil Company ) 
Skelly Oil Company ) 
The Superior Oil Company ) 
Gregory J. Gallagher ) 
Socony Mobile Oil Company, Inc. ) 
Pan American Petroleum ) 

Corporation ) 
H.B. Lively (Operator), et al. ) 
The Atlantic Refining Company ) 
Robert Mosbacher, Operator, et al. ) 

) 
) 
) 
) 
) 
) 
) 


North Central Oil Corporation, 
Operator 

Woods Exploration and Producing 
Co., et al. 


W.C. Coffey and North Central 
Oil Corporation 


Ben H. Schnapp (Operator), et al. 
The Superior Oil Company 


Docket Nos. 
G-18077 
G-18175 
G-18481 
G-18805 
G-18857 
G-19308 
G-19964 
G-20155 
G-20359 
G-20385 
G-18384 


CI63-1445 
CI62-1220 
C1I60-459 
Cl60=343 


CI60-434 
CI60-495 


C160-496 
CI60-642 
C163-584 


Humble Oil & Refining Company 
Tidewater Oil Company 
Marathon Oil Company 


Stewart & Couger Drilling Co., 
et al. 


Kirby Petroleum Co., Operator 


Oil Reserves Corporation, 
Operator 


George R. Brown 


A.F. Childers, Jr. (Operator), 
et al. 


Skelly Oil Company 
Sun Oil Company 


Kilroy Properties, Incorporated, 
et al. 


Humble Oil & Refining Company 
H.L. Hunt, Operator, et al. 


H.L. Hunt 


Hassie Hunt Trust, Operator, 
et al. 


Caroline Hunt Sands 
Caroline Hunt Trust Estate 
Lamar Hunt Trust Estate 
Nelson Bunker Hunt 


Placid Oil Company, Operator, 
et al. 
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CI63-1057 
CI63-1134 
CI60-497 


CI60-541 
CI60-610 


CI61-468 
CI61-1688 


CI62-1152 
CI63-672 
CI60-348 


CI60-478 
CI64-677 
CI61-1221 
CI61-1282 


CI61-1283 
CI61-1343 
CI61-1344 
CI61-1345 
CI61-1346 


CI61-1682 


(6776-6777) 
[6776] 


PRESIDING EXAMINER'S INITIAL DECISION 
RESPECTING PRODUCER PRICES UPON AP- 
PLICATIONS FOR PUBLIC CONVENIENCE 
AND NECESSITY FILED PURSUANT TO SEC- 
TION 7 OF THE NATURAL GAS ACT 


(Issued December 2, 1964) 


[Appearances omitted] 
* * * 


[6777] 


SHRIVER, PRESIDING EXAMINER. This is a consolidat- 
ed proceeding upon forty applications for certificates of 
convenience and necessity filed pursuant to Section 7(c) 
and (e) of the Natural Gas Act, 52 Stat 821, 825, 56 Stat 
84; 15 U.S.C. 717f (c), 717£ (e). The Commission con- 
solidated the applications and fixed a prehearing confer- 
ence on them by order issued March 30, 1964. The ap- 
plicants are independent producers from an area in Texas 
known as the Texas Railroad District No. 3. They seek 
authorization to sell natural gas to four pipelines 1/ for 
resale in interstate commerce. Each of the applicants 
have executed initial contracts for the sale of gas‘at 
prices ranging between 16.17 cents to 20.0 cents per 
Mcf (at 14.65 psia) and have filed their contracts with 
the Commission. The sales were executed between Sep- 
tember 16, 1958 and October 1, 1963.2/ Temporary cer- 
tificates have heretofore been issued to the applicants by 
the Commission and delivery of gas is being made pur- 
suant to these certificates. The producers now seek per- 
manent certificates. The primary issue in the proceed- 
ing is the price at which the producers shall be permit- 
ted to sell their gas. 


1/ The pipeline companies are Florida Gas Transmis- 
sion Company; Texas Gas Transmission Company; 
Trunkline Gas Company; and the Natural Gas Pipeline 
Company of America. 
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2/ One of the contracts, however, was executed on Jan- 
~ uary 31, 1951 and ratified April 10, 1962. See Appen- 
dix to Commission's Order of March 30, 1964 and 

reproduced as Appendix A hereto. 


[6778] 


A prehearing conference was held in this case on 
April 23, 1964, and hearings were held on July 8, 9, 10, 
13, 14, 15, 16 and 17, 1964. At the prehearing confer- 
ence the parties stipulated, except as hereafter noted, 
among other things, that the sales contracts were en- 
tered into after arm's-length negotiations, that each ap- 
plicant is ready, willing and able to perform under their 
respective contracts and to comply with the Natural Gas 
Act and all valid Commission rules and regulations 
promulgated thereunder. The New York Public Service 
Commission, however, refused to Stipulate that Callery 
Properties Inc., and Kilroy Properties, Inc., were ready, 
Willing and able to perform under their respective con- 
tracts. 


It should be observed that Kilroy Properties (CI60- 
478) is now seeking to abandon its sale, and that Hawkins 
and Hawkins (G-18077) and the Stewart and Couger Drill- 
ing Company, et al. (CI60-541) are no longer applicants 
for certificates and did not agree to the Stipulation. It 
is also to be observed that pursuant to the Commission's 
Order of October 8, 1964 in Atlantic Refining Company, 
Docket Nos. G-9283 and G-9284, et al., Atlantic's Dock- 
et No. CI60-459 was severed from the instant proceed- 
ing and a settlement was reached therein at 16.00 cents 
per Mcf at 14.65 psia. 


In its Order of March 30, 1964, the Commission con- 
solidated into this proceeding eleven applications sev- 
ered from Florida Gas Transmission Company, et al., 
Docket No. G-18338, et al., as well as seven applications 
previously severed from Hassie Hunt Trust, Operator, 
et al., Docket No. G-19115, (Op. No. 412, December 9, 
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1963) 30 FPC ___, and twenty two other applications not 
previously consolidated. As to the eleven applications, 
permanent certificates were issued on them by an Order 
of August 9, 1961, which provided that they were subject 
to the condition that the applicant refund to the pipeline 
with interest at 7 percent per annum any amounts col- 
lected "in excess of the ultimate rates determined to be 
required by the public convenience and necessity."" 26 
FPC 318, 331, 334. Thereafter, on November 2, 1961, 
after a rehearing the Commission set aside the certifi- 
cates previously issued and issued temporary certifi- 
cates. 26 FPC 677, 683, 686. 


In respect to the seven applications, these involve 
sales by the Hunt interests. These applications were 
the subject of a 1962 hearing together with nine other 
applications in Hassie Hunt Trust, Operator, et al. (Op. 
No. 412, December 9, 1963 and Op. No. 412-A, January 
24, 1964), 30 FPC ___, but by order of the Commission 
of December 9, 1963 the seven applications were sev- 
ered and later consolidated into the instant proceeding. 


[6779] 


The proposed initial price under which Callery Prop- 
erties, Inc. began to sell and deliver gas to Coastal in 
1959 was 17.5 cents per Mcf. On December 1, 1962, pur- 
suant to action taken in Docket No. RI62-463, Callery be- 
gan collecting a new rate of 18.5 cents per Mcf under a 
Trust Agreement to assure refunds pending a determina- 
tion of the justness and reasonableness of the new rate. 


At the hearing, Callery offered no evidence in support 
of its initial contract price of 17.5 cents per Mcf but at- 
tacked the Staff's use of estimated first month billing 
statement volumes rather than actual delivery volumes 
in arriving at a recommended "in line" price. It is self- 
evident that actual volumes are more accurate than esti- 
mated volumes but this alone does not disprove the valid- 
ity of the use of first month billing statement volumes, 
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particularly when actual volumes are unavailable. It is 
of interest, for example, that the total billing statement 
volumes contained in Exhibit 10 Sponsored by the Hunt 
Oil Company on some 130 contracts dated between April 
1, 1956 and July 28, 1961 exceeded the actual volumes 

in 1962 by less than 4 percent. The billing statement 
volumes have previously been utilized by the Commis- 
sion and they provide an effective and appropriate meas- 
ure in determining comparability. The use of estimated 
volumes has the advantage of using the volume yardstick 
which the parties had in mind when the contract was ex- 
ecuted, 


If a weighted average price is a criterion in the de- 
termination of a market at which proposed prices will 
be certificated then some volume measure must be uti- 
lized in arriving at a weighted average price, but it is 
misleading to arbitrarily select particular sales or 


[6780] 


a year, or years, for this purpose in which there are 
large volumes of actual delivery at a high price. This 
is shown by the illustrations below. 3/ 


3/ It will be seen that the large volumes at high prices 

~ in Illustration 1 as contrasted with high volumes at 
low prices in Illustration 2, produce a weighted aver- 
age of 16.8 cents as compared to 13.1 cents. 


Illustration - 1 


Price 

Year Per Mcf Volume 
1959 12 100,000 1,200,000 
1960 14 150,000 2,100,000 
1961 16 1,000,000 16,000,000 
1962 18 1,500,000 27,000,000 
a 2,750,000 46,300,000 


Weighted Average Price 16.8 cents 
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1959 12 1,500,000 18,000,000 
1960 14 1,000,000 14,000,000 
1961 16 150,000 2,400,000 
1962 18 100,000 1,800,000 


AU Ee 


2,750,000 36,200,000 
Weighted Average Price 13.1 cents 


If it were necessary to certificate a few sales made 
almost at the same time, it is reasonable in doing so 
that consideration be given to comparable sales made 
at or about the same time which have been permanent- 
ly certificated. If several sales scattered over a peri- 
od of years are to be certificated it follows that con- 
sideration must be given to comparable sales cover- 
ing approximately the same period which well might 
include a reasonable time before and after. But to 
include sales two or three years before the sales in 
issue without extenuating circumstances, would be 
misleading, and to determine a weighted average 
based on such sales would be equally fallacious. 


[6781] 


At the hearing, Mr. Robert L. Norris appeared as a 
witness on behalf of the Hunt Oil Company. Although he 
testified in support of the ‘in line" issue, he made no 
firm recommendations. In exhibit No. 10, he indicates 
that on the basis of actual volumes of gas delivered in 
1962, the average price for gas sold under permanent un- § 
contested certificates was 17.5081 cents per Mcf. 


Although the first sales contract involved in this pro- 
ceeding is dated September 16, 1958, Mr. Norris begins 
his tabulations with January 1956. By doing so he was 
able to utilize some seven sales in that year at a price 
of 17.50 cents and another at 18 cents per Mcf involving 
1962 deliveries of more than 16,000,000 Mcf. This had 
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the effect of unduly raising his weighted average price. 
By contrast Mrs. Gody who also testified in behalf of the 
producers selected January 1, 1958 to December 31, 1963 
as the critical period in her basic exhibit. But asidefrom 
the fact that the contracts utilized were executed in mid- 
1956, these sales as stated by the Commission in Texaco 
Seaboard Inc., 29 FPC 593, 598, March 27, 1963, "were 
to a new company that had neither been given a certifi- 
cate nor was yet in operation, and so may have taken 
place at higher prices than would have occurred under 
contracts with an established pipeline because of the in- 
clusion in the price of an additional risk factor." More- 
over, Mr. Norris made use of large volumes of gas de- 
liveries in 1962 at 20 cent prices which represented pre- 
CATCO sales (Trunkline Gas Company, 21 FPC 704) 
characterized by the courts as suspect. Although Mr. 
Norris was conversant with gas industry matters his con- 
clusions as to what is an appropriate "in line" price in 
this case based on the weighted average sales prices 
which he considered are not well founded. 


Mr. H.L. McDonald testified on behalf of The Pan 
American Petroleum Corporation in support of its con- 
tract executed February 12, 1963 and temporarily certi- 
ficated by the Commission at 17.5 cents per Mcf. Pan 
American's application was filed on May 23, 1963, tem- 
porarily certificated October 7, 1963, and deliveries of 
gas were commenced on December 31, 1963. Mr. Mc- 
Donald testified as to the intrastate market compared 
with the interstate market of gas from Texas District 
No. 3, stating that the intrastate market was large and 
had grown in recent years. He expressed the view that 
the intrastate market was more favorable than the inter- 
state market and that this supported a higher contract 
rate for gas sold interstate and that this justified the 
permanent certification at 17.5 cents per Mcf. On cross 
examination, however, he admitted that his company had 
no bona fide intrastate offers for the gas covered by the 
subject sale. As to the intrastate market it would ap- 
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pear that this can be put on one side and that that market 
is irrelevant in determining an "in line" price in the in- 
stant proceeding. Moreover, Mr. McDonald's testimony 
when considered with other evidence herein does not sup- 
port a rate of 17.5 cents per Mcf. 


[6782] 


Mr. L.L. Byars, who testified for the Skelly Oil Com- 
pany (Docket Nos. G-20155 and CI63-672), stated that the 
contract in the first docket was executed on August 1, 
1959, and the other on October 16, 1962, and that the con- 
tracts were temporarily executed at 17.5 cents and 18 
cents per Mcf, respectively. Deliveries on the first con- 
tract were commenced on November 22, 1961, and on the 
second December 18, 1962. Mr. Byars testified that the 
Pan American Petroleum Corporation and Tidewater Oil 
Company executed contracts on October 16, 1962 (Docket 
Nos. CI63-656 and CI63-650) to sell gas to the same pur- 
chaser as Skelly, i.e., Natural Gas Pipeline Company of 
America, and were given permanent certificates for such 
sales at a price of 18 cents per Mcf, and that the gas sold 
came from the same location as that under Skelly's con- 
tract of October 16, 1962. He stated that Skelly had only 
an unconditional temporary certificate at 18 cents per 
Mcf. Mr. Byars pointed out that the gas was sold from 
the same unit at different prices. He stated that this 
would create serious problems, but he was rather vague 
as to what they were and why. We must disagree with 
this conclusion. In Ohio Oil Company, Operator, etal., 
27 FPC 551, 566, Examiner Kelly was confronted with 
the same contention and he stated: 


"Bach brief filed by the Applicants stresses the 
fact that a permanent certificate was issued to 
Gulf by the Commission on July 8 1959, author- 
izing the sale of gas to United at 18.5 cents per 
Mcf. It is argued by them that the Gulf sale is 
of gas produced from the Ada field of Bienville 
Parish, just as are 8 of the 14 sales here in- 
volved, and that their contractual initial price 
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being the same, should be permanently certi- 
ficated by the Commission, as was Gulf's rate 
Al 


Examiner Kelly was upheld by the Commission in its Or- 
der of March 21, 1962, 27 FPC 551. 


The principal witness for the producers was Mrs. Ce- 
lia Star Gody. Mrs. Gody is an economic statistician. 
She testified that she had been asked "'to present testi- 
mony on prices for sales of natural gas in Texas Rail- 
road Commission District No. 3 and to compare the pro- 
posed price for the subject sales with prices for other 
sales of natural gas in the same part of the market." Mrs, 
Gody expressed the opinion that the price negotiated by 
the parties reflects the underlying economic forces which 
determine the value of gas as a commodity, and that the 
first line of inquiry in determining whether certification 
of the docketed sales is in the public convenience and 
necessity is to determine whether the proposed sales 


are within the dominant range of market prices for com- 
parable supplies. She testified that the prices negotiated 
by buyers and sellers are affected 
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by the fact of regulation by the Commission but that the 
initial contract prices are the best indication of the value 
of gas. Mrs. Gody preferred, however, to testify to the 
high contract prices for gas and the high volumes sold 

at a high price, rather than to the prevailing certificated 
prices in a particular year or over a period of years. 
Her testimony reveals that she concerned herself chief- 
ly with initial contracts rather than certificated contracts. 
She asserted that relatively few contracts were executed 
in any single year and that price behavior must be ap- 
praised by reference to the experience over a period of 
years rather than by reference to short term changes. 


A careful examination of Mrs. Gody's testimony re- 
veals, however, that her ultimate conclusions are subject 
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to question on several counts. Mrs. Gody did not follow 
the usual practice of an expert witness in stating her opin- 
ion and then supporting it by explanatory testimony and 
documentary evidence. She chose rather to state her own 
premises and assumptions, to provide what she charac- 
terized as “information on market prices" or a "domi- 
nant range of market prices," and then conclude that such 
data established a basic price for certificating the subject 
contracts. She did not define what she meant by "domi- 
nant range of market prices," nor did she attempt to de- 
termine a price level objectively which would be appli- 
cable to the contracts involved in this proceeding. 


Since she dealt essentially with initial contracts rather 
than certificated contracts her conclusions are largely 
hypothetical in respect to a certificate proceeding. More- 
over, to assume as she did, that the prices negotiated by 
the parties determine the value of gas when producer 
prices of gas sold in interstate commerce are subject to 
regulation is misleading and provides no sound basis for 
determining whether the subject sales can be certified as 
in the public convenience and necessity. Although Mrs. 
Gody utilized contracts covering the period January as 
1958 to December 31, 1963, a period covered by the sub- 
ject sales, she ignored or gave but little consideration to 
the low priced sales. Indeed on cross examination when 
speaking of intrastate sales she stated, "The lowest price j 
of such sales would be of no particular interest to me ait 
Her search was directed in large measure to large vol- 
ume deliveries at high prices. This necessarily resulted 
in weighted averages which suited her purposes. 


[6784] 


The tables and charts prepared by Mrs. Gody are 
meaningful statistically but their relevance is limited in 
determining an appropriate price at which the subject 
sales should be certificated. For example, the chart cap- 


tioned, Annual Delivery Volumes Committed Under Long 
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Term Contracts, Texas Railroad Commission District No. 
3, By Year of Contract 1952-1963 (Exhibit 5, p. 2) shows, 
among other things, a commitment of new contract vol- 
umes of more than 80 million cubic feet of gas for the 
year 1952, some 33 million for 1958, and declining vol- 
umes in succeeding years to 2.7 million in the year 1963, 
but the witness did not contend that the number of sales 

or the volumes committed between 1959 and 1963 were 
insufficient to indicate a market during these years. In 
her direct testimony, Mrs. Gody stated in respect to anoth- 
er chart that it shows prices in a range of 13 to 20 cents 
per Mcf in the period 1958-1963 but in the chart following 
containing the same sales, she lumped volumes by price 
and concluded that the weighted average of initial contract 
prices was 18.05 cents per Mcf, and that half the total vol- 
umes under the new contracts was at the 20-cent price. 
The latter chart (Exhibit 5, p. 7) includes the subject sales 
in the array with which the subject sales are compared 

in arriving at an appropriate price for certifying the sub- 


ject contracts. This is a strange procedure and in the in- 
stant proceeding certainly cannot be justified either in law 
or logic. 


Mrs. Gody's conclusions in respect to the sales consoli- 
dated in this proceeding are, that "if the subject contracts 
were evaluated by reference to prices under comparable 
contracts written at about the same time, the proposed 
prices could be found to be within the range of current 
market prices, and at or below the 20- cent price at which 
the largest proportion of the new-contract volume was 
committed," and further "assuming that from a legal 
standpoint, the certificated sales at a price of 20 cents 
were not to be relied upon" then "the 18-cent price is the 
appropriate upper price limit for the subject sales." In 
her direct testimony, Mrs. Gody stated that the conspicu- 
ous feature of the price distribution is the concentration 
of delivery volumes at the 20-cent price, and that a sub- 
stantial proportion of the volume under the certificated 
sales dated 1958-1963 is at the 20-cent price. Further in- 
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quiry will now be made to determine whether these as- 
sumptions and conclusions are valid. 


In Exhibit 5 Mrs. Gody indicates that there were 18 con- 
tracts executed at an initial base price of 20 cents involv- 
ing annual delivery volumes of 44,042 MMcf at 14.65 psia. 
Five of these dockets, however, are consolidated herein ee 
(CI61-1221, CI61-1282, CI61-1283, CI61-1682, and CI60- 
348). Since these dockets are in issue they provide no 
true basis of comparison. Two dockets, G-19115 and G- 
19116, were conditioned at 16 cents in, Hassie Hunt Trust, 
Operator, et al., Opinion 412, issued January 24, 1964. 


[6785] 


Two additional dockets, namely, G-19559 and G-20383, in- 
volved sales by the Cities Service Oil Company and the Gulf} 
Oil Corporation to the Trunkline Gas Company and were 
certificated on the basis of settlement proposals at 18 cents 
and at 16 cents, respectively. (Orders October 31, 1963 
and August 8, 1963). The contract in Docket No. CI61- 
157 was conditioned at 16 cents in Texaco Seaboard Inc., 

29 FPC 593, dated March 27, 1963. The eight remaining 
dockets (G-16975, G-17044, G-16551, G-15471, G-15472, 
G-16147, G-16267 and G-17263) were permanently certifi- 
cated at 20 cents in Trunkline Gas Company, 21 FPC 704, 
on May 22, 1959. This opinion, however, was issued prior 
to the decision in the CATCO case, Atlantic Refining Com- 
pany v. Federal Power Commission, 360 U.S. 378, wherein 
the Supreme Court admonished the Commission to hold the 
line against further increases in the price of gas. 


It will thus be perceived that in this group of 18 sales 
there is none higher than 16 cents which can rightfully be 
employed for comparison in establishing an "in line" price. 
The one sale at 18 cents represented a compromise settle- 
ment and for obvious reasons must be put on one side. Thé 
eight 20-cent sales having been certificated prior to CATC 
are commonly regarded as suspect. In Hunt Oil Company 
y. Federal Power Commission (CA 5) No. 19218, May 28, 
1964, the Court indicated that "several Courts of Appeals, § 
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including this Court and the District of Columbia Circuit, 
held that the Commission had erred in using the improp- 
erly certificated CATCO prices in determining the public 
interest price level for initial sales, and the Supreme 
Court consistently denied certiorari." Citing: 4/ 


4/ United Gas Improvement Co. v. Federal Power Com'n, 

~ 40 Cir., 287 F.2d 159 (1961); United Gas Improvement 
Co. v. Federal Power Com'n, 9 Cir., 283 F.2d 817 
(1960), cert, denied, sub nom. California Company v. 
United Gas Improvement Co., 365 U.S. 881 (1961 . 
Public Serv, Com'n of New York v. Federal Power 
Com'n, 109 U.S. App. D.C. 292, 287 F.2d 146 (1960), 
cert. denied, sub nom. Hope Natural Gas Co. v. Pub- 
lic Service Commission of New York, 365 U.S. 880 
(1961), and Shell Oil Co. v. Public Service Commis- 
sion of New York, 365 U.S. 882 (1961); United Gas Im- 
provement Co. v. Federal Power Com'n, 5 Cir., 290 
F.2d 133, cert. denied, sub nom. Sun Oil Co. v. United 
Gas Improvement Co., 368 U.S. 823 (1961); United Gas 
Improvement Co. v. Federal Power Com'n, 5 Cir., 
290 F.2d 147, cert. denied, sub nom. Superior Oil Co. 
v. United Gas Improvement Co., 366 U.S. 965 (1961). 
Only the third Circuit sustained such an order by the 
Commission, but that decision was summarily re- 
versed by the Supreme Court. Transcontinental Gas 
Pipe Line Corp., 20 FPC 264, rehearing denied, 20 
FPC 571 (1958), affirmed, sub nom, United Gas Im- 
provement Co. v. Federal Power Com'n, 3 Cir., 269 
F.2d 865, reversed, sub nom. Pub. Serv. Comm'n of 
N.Y. v. F.P.C., 361 U.S. 195 (1959) (per curiam). 


[6786] 


The sale listed at 18.05 cents in Exhibit 5, p. 7 (CI61- 
553) was withdrawn by the applicant. In respect to six 
sales at 18 cents, three are consolidated in this proceed- 
ing and are in issue, while three others were certificated 
under abridged hearings in March 1963. As to the 17.5- 
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cent sales, 15 of the 19 listed are again consolidated here- 
in; two others (Docket Nos. G-18376 and G-60412) were 
permanently certificated at 16 cents; one (Docket No. CI- 
61-334) is of limited import here under Texaco Seaboard 
Inc., 29 FPC 593, 598, March 27, 1963, since the contract 
was executed on February 22, 1960, (pre-CATCO); and as 
to the last sale (G-19971) the witness admitted that it was 
withdrawn. Thus, only one of the 19 sales listed was in 
fact permanently certificated at 17.5 cents. The contracts 
listed at 16.75 cents (Docket No. CI61-468) and at 17 cents 
(CI64-677) are consolidated herein. Of the contracts list- 
ed at 16.17 cents, seven are consolidated herein (Docket 
Nos. C1I60-495, CI60-459, CI60-496, CI60-343, CI60-434, 
C160-642, and CI62-1220). Six others (Docket Nos. G- 
19099, G-20323, CI61-810, CI60-635, CP60-94, and CI61- 
1183) were permanently certificated. 


When the sales contracts at the initial prices between 
16.17 cents and 20 cents referred to above are eliminated 
from consideration, or they are fairly evaluated along with 
other contracts executed at lower prices during the period 
1958-1963, it is clearly evident that there is no rational 
support either for a 20-cent or an 18-cent price. 


Mrs. Gody's tabulation of initial prices, as well as her 
tabulation of permanently certificated sales, range in 
price for the period 1958-1963 between 9.26 cents and 20 
cents. Nearly half of the sales in the first tabulation fall 
between 9.26 and 16 cents and approximately half in the 
second tabulation between 9.26 and 15 cents. Although 
there were substantial delivery volumes at these prices, 
it is a curious fact that Mrs. Gody contends that the range 
of current market prices — the price at which she says 
the subject sales should be certificated — is at the highest 
price, namely, at or below 20 cents. 


Although the producers' principal witness testified that 
it would be inappropriate to place exclusive reliance upon 
permanently certificated prices, she nevertheless found 
that "a substantial proportion of the volume" under such 
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Sales for the period in question were at the 20-cent price. 
By using permanently certificated sales — oddly enough 
the witness allegedly obtains almost the same result as 
when using initial prices. The witness arrived at this re- 
sult by including or excluding particular sales in the prep- 
aration of her charts. 
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In the testimony on which reliance is placed upon perma. 
nently certificated sales Mrs. Gody again utilizes eight of 
the 20-cent prices which are pre-CATCO prices, and three 
sales at 18 cents which were certificated under abridged 
hearings. The only sale at 17.5 cents is subject to the Com 
mission's suspect price doctrine and the annual deliveries 
at this price are very small. 


The contracts of Hassie Hunt, Docket No. G-19115 and 
H.L. Hunt, Operator, Docket No. G-19116 as well as Placid 
Oil Company, Docket No. G-19125 were included by Mrs. 
Gody in her chart and tabulation of initial prices at 20 cents 
The same contracts, however, were excluded by the wit- 
ness in her chart and tabulation of permanently certificated 
sales. The Commission conditioned these contracts at 16 
cents in Hassie Hunt Trust, Operator, et al., Opinion No. 
412 on December 9, 1963. The explanation for omission 
given was that the Commission stayed its order contained 
in Opinion 412 pending judicial review by its order in Opin- 
ion No, 412A, January 24, 1964. A more plausible explana- 
tion for omitting these contracts in the array of certificatec 
sales is that since they involve large volumes of gas they 
would have lowered the weighted average price had they 
been included, and thus would not have Suited her purpose. 


A more serious omission, however, relates to the sales 
by producers to the Valley Gas Transmission Company 
amounting to approximately nine and one half billion cubic 
feet of gas per annum. The witness’ reason for excluding 
these sales is that they are not comparable to normal pro- 
ducer-pipeline sales, citing as authority, Amerada Petro- 
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leum Corporation, et al., (Opinion No. 422, footnote 33, 
mimeo. p. 16), wherein it is stated, "In Skelly we speci- 
fically referred to the activities of Valley, indicating that 
its sales are not comparable to the normal producer- 
pipeline sales." The Staff argues, however, that a sale 
by Valley is not comparable to sales by producers since 
it is a gathering company, but that sales by producers to. 
Valley are jurisdictional and are comparable-producer 
sales. Skelly Oil Company, 28 FPC 401, 408, August 30, 
1962; Superior Oil Company (Opinion 437, July 23, 1964, 
mimeo. p. 3). We conclude that it was erroneous to dis- 
regard the sales to the Valley Gas Transmission Com- 
pany. 


In her direct testimony, Mrs. Gody states, "Assuming 
that, from a legal standpoint, the certificated sales at a 
price of 20 cents were not to be relied upon... I would 
conclude ... the 18 cent price is the appropriate upper 
price limit." (Emphasis supplied). On cross-examina- 
tion she revealed that if the 20 cent price were to be ac- 
corded no weight then the 18 cent price should control 
(Tr. 1035-36). Mrs. Gody's conclusions in effect are 
“take one or the other — if not 20 cents then 18 cents." 
Although she strenuously emphasizes the significance 
of annual delivery volumes, when she falls back to 18 
cent sales (permanently certificated sales), her 
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price is supported by only three sales and 5,572 MMcf 
annually as an indicia of the market for 1958-1963 at 
which the subject sales should be certificated. 


In view of the foregoing the conclusion is inescapable 
that the witness’ findings are based almost solely on 
mathematical calculations and allocations rather than 
an objective appraisal of all the sales which were made 
during the 1958-1963 period. Her contentions that the 
subject sales should be certificated at 20 cents or at 18 
cents based on previous sales are without foundation and 
accordingly are rejected. 
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The Staff's witness, Mr. Russell T. Jones, testified in 
respect to the contracts for the sale of gas in interstate 
commerce from the Texas Railroad Commission District 
No, 3, and to an "in line" price. His testimony as to an 
"in line" price falls into two parts namely that covering 
the subject contracts negotiated prior to September 28, 
1960, the date on which the Commission issued its State- 
ment of General Policy No, 61-1, and that following Sep- 
tember 28, 1960. For the pre-Policy Statement period, 
Mr. Jones considered that the "in line" price of 16 cents 
per Mcf at 14.65 psia for Texas District No. 3 found by 
the Commission in Texaco Seaboard Inc., et al., 29 FPC 
593, March 27, 1963, and reaffirmed in Hassie Hunt 
Trust, Operator, et al., Opinion No. 412, December 9, 
1963, referred to above, was controlling, i.e., for the 
contracts entered into up to September 28, 1960. As to 
the post-Policy Statement period, Mr. Jones was of the 
opinion that the "in line" price applicable to such con- 
tracts based on his analysis should not exceed 16.2 cents 
per Mcf at 14.65 psia. In arriving at this deter mination, 
the witness said he took into account the permanently 
certificated sales entered into prior to September 28, 
1960, but relied primarily upon the sales executed after 
that date. The witness did not include rates resulting 
from any settlements unless the settlement was at the 
total initial rate, that is, the contract rate. In other 
words, only permanently certificated initial rates rather 
than compromise settlement rates were included. Mr. 
Jones testified that in determining the "in line" price 
in the Texaco Seaboard case the Commission utilized a 
Staff exhibit which presented in tabular form substanti- 
ally the same information as contained in Exhibit I of 
this proceeding. The sales which were excluded since 
they represented compromise settlement rates consisted 
of the following: Tidewater Oil Company, Docket Nos. 
G-17578 and G-18376; Shell Oil Company, Docket No. 
G-19571; Gulf Oil Corporation, Docket Nos. G-20383 
and CI60-412 and Cities Service Oil Company, Docket 
No. G-19559, 
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The following charts, reproduced from the Staff's ex- 
hibit (Exhibit No. 2), show the distribution of permanent- 
ly certificated sales before and after the Commission's 
Statement of General Policy No. 61-1 and during the peri- 
od January 1, 1958 through December 31, 1963: 


CHART 1 
DISTRIBUTION OF PRICES 
PERMANENTLY CERTIFICATED SALES 
(CONTRACTS DATED 1-1-58 THROUGH 12-31-63) 


Yotal Initial Rumber Estimated First Percent of 
Price of Seles’ Month Volumes (Met) ‘Total Volum 


Less Than 10.0 


1 
1 
T 
2 
18 
1 
3 
4 
T 
1 
1 
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CHART 2 
DISTRIBUTION OF PRICES 


PERMANENTLY CERTIFICATED SALES 
(CONTRACTS DATED 1-1-58 THROUGH 9-27-60) 


Total Initial | Number Estimated First 
Price of Sales Month Volumes (Mcf) 


3 
8 
6 
1 
1 
4 
2 
8 
1 
3 
h 
\ 
1 
1 
9: 
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DISTRIBUTION OF PRICES 
PERMANENTLY CERTIFICATED SALES 
CONTRACTS DATED 9-28-60 THROUGH 12-31-63) 
Total Initial Number © Estimated First © Percent of 


Price of Sales Month Volumes: (Mcf) : 


12.0 24,000 
13.0 75,000 
13.5 33,615 
14.0 531,020 
14.5 75,000 
15.0 ; 
16.2 155,000 

ee wbx’ o40 
18.0 
Total 1,633 33, 275 
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For the period after September 28, 1960, Mr. Jones 
found that 38 sales were permanently certificated, 22 of 
which were entered into at prices of 14 cents and 15 cents 
per Mcf; and that although 481,040 Mef of gas were esti- 
mated as the first month's volumes for three sales at 18 
cents, a greater volume was estimated to be sold under 
12 contracts at 14 cents witha substantial volume to be 
sold at 15 cents per Mcf. Mr. Jones indicated that 
the pattern of sales for the period January 1, 1958 
through September 27, 1960 was essentially no different 
than for the period following September 28, 1960. For 
the earlier period, he said there were 41 sales at prices 
of 16 cents or less with 15 sales ranging from prices of 
16.2 (4 sales) to 20 cents (9 sales). The witness disclosed 
that when the sales for the two periods are grouped to- 
gether it was apparent that there were six concentrations 
of sales involving substantial volumes of gas, namely, at 
14, 15, 16, 16.2, 18 and 20 cents per Mcf. He noted that 
prices at 17.5 cents and above including the 20-cent sales 
should be discounted quoting the Texaco Seaboard case 
"since they either have subsequently been set aside (and 
are presently before us for new decision) or would have 
been set aside, for failure to permit a proper party to in- 
tervene, save for the procedural defect in the PSC review 
action in the Trunkline case." 29 FPC 593, 597. He also 
noted in respect to the four sales at 18 cents that three 
were entered into subsequent to September 28, 1960 and 
were certificated by the Commission pursuant to abridged 
procedure in March 1963. He said he gave these sales 
some weight but not controlling weight. 


[6791] 


It will be observed from the foregoing distribution of 
prices for the period September 28, 1960 through Decem- 
ber 31, 1963, that the largest concentration of sales oc- 
curred at 14 cents and 15 cents per Mcf, and that the larg- 5 
est volumes of gas were sold at or below 15 cents per 
Mcf — more than 80 percent. The average sales price 
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for the period was approximately 14.67 cents and the av- 
erage sales price by volume was approximately 15.51 
cents per Mcf. In respect to the period January 1, 1958 
through September 27, 1960 more than 73 percent of the 
sales occurred at 16 cents or below and these sales ac- 
count for more than half the volume. The average sales 
price for this period is 15.41 cents per Mcf and the aver- 
age sale price by volume is approximately 16.76 cents 
per Mcf. When the two periods are combined (January 1, 
1958 through December 31, 1963) it is apparent that there 
are two major concentrations of sales namely at 14 cents 
and 15 cents and minor concentrations at 13.5, 14.5, 16.2 
and 20 cents. The average price of the 94 sales is 15.11 
cents per Mcf and the average by volume is 16.43 cents 
per Mcf, 


In view of the foregoing and the evidence adduced there 
is ample support for finding that 16 cents per Mcf at 14.65 
pSia is an appropriate "in line " price applicable to producer 
contracts in this proceeding for the period prior to Sep- 
tember 28, 1960. The Staff witness found, however, that 
16.2 cents was the appropriate "in line" price applicable 
to the period following September 28, 1960 and in doing 
so stressed the significance of the sales which were made 
at 16.2 cents per Mcf. (Four sales before September 28, 
1960 and three afterwards.) We do not think that this is 
decisive. Indeed there is evidence which tends to show 
that a higher price may be justified for the pre-Policy 
Statement period than for the. post-Policy Statement peri- 
od. 


It is manifest that the "in line" price is neither the high- 
est price nor the lowest price at which gas is sold from a 
particular area in interstate commerce. It is also clear 
that it is not the general average of prices at which gas is 
sold in a particular period or indeed the mathematical 
weighted average. Consideration necessarily must be 
given, however, to the number of sales as well as to the 
volume — large volumes frequently selling at higher prices 
than low volumes. Consideration should be given to nu- 
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merous factors depending upon individual circumstances 
from one case to another. Consideration must also be 
given to the Commission's Statement of General Policy 

No. 61-1, and to policy of the Natural Gas Act as hereto- 
fore construed by the Commission and by the courts par- 
ticularly by the United States Supreme Court in the CATCO 
case. Atlantic Refining Co. v. P.S.C. 360 U.S. 378. In view 
of these factors and all the facts of record 
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we conclude that the subject sales in this proceeding from 
the Texas Railroad District No. 3 made under contracts ex- 
ecuted both before and after the Policy Statement dated 
September 28, 1960 should be conditioned at a price no 
greater than 16 cents per Mcf at 14.65 psia. 


The quality specifications of the contracts involved in 
this proceeding are generally the same as those contained 
in other contracts executed during the years 1958 to 1963 
and utilized as to comparability of price. The gas deliv- 
ered under the contracts is of pipe line quality as that term 
is used and generally understood in District No. 3. 


At the hearing the applicants adduced evidence to sup- 
port their contention that refunds should not be ordered 
in the event that the "in line" price should be determined 
to be below the proposed initial price. Evidence was also 
presented of "equitable considerations" as a bar to the 
making of refunds. On October 5, 1964, however, in re- 
spect to the Sinclair Oil and Gas Company, et al., Docket 
Nos. G-16760, et al., and Turnbull and Zock Drilling Co., 
(Operator), et al., Docket Nos. G-17960, et al., the Com- 
mission ordered that where the temporary certificate 
does not contain an express refund condition then consid- 
eration of refunds should be deferred until further order 
by the Commission. In an order issued on October 13, 
1964, this ruling was also made applicable to the instant 
case. Since the initial price in Docket Nos. CI63-1445, 
C163-584, C163-1057, and CI63-1134 are subject to the 
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condition that the seller refund any amounts collected 
plus interest at 7 percent per annum in excess of 16 cents 
per Mcf at 14.65 psia an order will be issued herein or- 
dering refunds in these dockets. 


The Public Service Commission of New York contends 
that the pipeline purchasers are ina take-or-pay situa- 
tion and have no need for the gas of the Applicants, parti- 
cularly the Tennessee Gas Transmission Company, Flori-’ 
da Gas Transmission Company, and the Trunkline Gas 
Company. Some of the applicants argue that need is not 
an issue in the proceeding, others that PSC has no direct 
interest, and others that PSC's action amounts to a col- 
lateral attack upon an order of the Commission in issu- 
ing certificates to the pipelines, The chief argument of 
the applicants, however, is that the contracts and tempo- 
rary certificates are matters of record. They contend 
that deliveries are being made under the contracts and 
in some instances have been made for several years, 
There was no evidence to refute this. It is unnecessary 
to pass on all of these contentions. The Florida Gas 
Transmission Company, an intervenor, says that the gas 
delivered by its producer-applicants is being transported 
and resold to its customers in Florida. It denies that it 
is ina "severe take-or-pay situation," and contends that 
it has now substantially recouped its gas paid in advance. 
By reason of the nature of the gas business and the obli- 
gation of the pipeline companies to the consuming 
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public, it is to be expected that such companies frequent- 
ly will be in over supply rather than under supply. But 
however this may be, in view of the contracts and deliv- 
eries and the paucity of evidence as to lack of need it 
must be concluded on a balancing of interests that the 
statutory requirements in the granting of certificates in 
the instant case in regard to need are clearly met. 


It will be observed from Appendix A, page 2, that the 
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Applicant, H.B. Lively (Operator), et al., CI62-1220 sells 
gas to the Tennessee Gas Transmission Company under 
Rate Schedule No. 3 at the proposed initial price of 
15.95016 cents at 14.65 psia. It is also noted Lively's 
price is subject to the condition that it refund any amount 
(plus interest) in excess of the amount computed at the 
rate determined to be required by the public convenience 
and necessity in Docket No. CI62-1220. Lively has not 
been specifically represented in the proceeding and filed 
no brief. After the close of the hearing, however, on No- 
vember 9, 1964, Lively filed a Motion for Severance, with 
a settlement agreement, and a request for the issuance 

of a permanent certificate pursuant to abridged procedure. 
Under the circumstances, no order will be issued herein 
in respect to H.B. Lively's Docket No. CI62-1220. 


[6794] 
FINDINGS AND CONCLUSIONS 

Upon consideration of the record, the briefs, and argu- 
ments of counsel, it is found and concluded, in addition to 
the findings and conclusions heretofore stated that: 

(1) The following applicants: 

Docket Nos. 

W.S. Kilroy (Operator), et al. G-18175 
John A. Newman (Operator), et al. G-18481 
Shell Oil Company G-18805 
Callery Properties, Inc. G-18857 
Gregory J. Gallagher G-19308 
The Sparta Oil Company G-19964 
Skelly Oil Company G-20155 
The Superior Oil Company G-20359 
Gregory J. Gallagher G-20385 
Socony Mobil Oil Company, Inc. G-18384 
Pan American Petroleum Corporation CI63-1445 
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Robert Mosbacher, Operator, et al. 


North Central Oil Corporation, 
Operator 


Woods Exploration and Producing 
Co., et al. 


W.C. Coffey and North Central Oil 
Corporation 


Ben H. Schnapp (Operator), etal. 
The Superior Oil Company 

Humble Oil & Refining Company 
Humble Oil & Refining Company 
Tidewater Oil Company 

Marathon Oil Company 

Kirby Petroleum Co., Operator 

Oil Reserves Corporation, Operator 
George R. Brown 

A.F. Childers, Jr. (Operator), 


et al. 
Skelly Oil Company 
Sun Oil Company 


Kilroy Properties, Incorporated, 
et al. 


H.L. Hunt, Operator, et al. 

H.L. Hunt 

Hassie Hunt Trust, Operator, etal. 
Caroline Hunt Sands 

Caroline Hunt Trust Estate 

Lamar Hunt Trust Estate 

Nelson Bunker Hunt 

Placid Oil Company, Operator, et al. 


(6794) 
CI60-343 


CI60-434 
CI60-495 


CI60-496 
CI60-642 
CI63-584 
CI63-1057 
CI64-677 
CI63-1134 
C160=497 
CI60-610 
CI61-468 
CI61-1688 


CI62-1152 
CI63-672 
CI60-348 


CI60-478 

CI61-1221 
CI61-1282 
CI61-1283 
CI61-1343 
CI61-1344 
CI61-1345 
CI61-1346 
CI61-1682 
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are natural gas companies within the meaning of 
the Natural Gas Act as independent producers of 
natural gas, as that term is defined in Section 
154.91(a) of the Commission's Regulations, en- 
gaged in the sale of natural gas in interstate com- 
merce for resale for ultimate public consumption, 
and such sales, and the construction and operation 
of any facilities subject to the jurisdiction of the 
Commission necessary therefor, are subject to 
the requirements of subsections (c) and (e) of Sec- 
tion 7 of the Natural Gas Act. 


The Applicants named in (1) above are able and 
willing properly to do the acts and to perform the 
service proposed and to conform to the provisions 
of the Natural Gas Act and the requirements, rules 
and regulations of the Commission thereunder. 


The sale of natural gas as proposed by each of the 
Applicants, together with the construction and op- 
eration of any facilities subject to the jurisdiction 
of the Commission necessary therefor are re- 
quired by the public convenience and necessity and 
a certificate authorizing the same should issue to 
each of them upon the terms and conditions of the 
order herein, which terms and conditions are re- 
quired by the public convenience and necessity. 


The public convenience and necessity requires that 
the initial prices charged by the Applicants named 
in (1) for the sales proposed in this proceeding be 

not greater than 16 cents per Mcf at 14.65 psia. 


ORDER 


WHEREFORE, IT IS ORDERED, subject to review by 
the Commission on appeal, or review on its own motion, 
as provided in its Rules. of Practice and Procedure that: 


(A) A certificate of public convenience and necessity 
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is hereby issued to each of the Applicants referred 
to in Finding (1) for the sale of natural gas in inter- 
state commerce for resale as proposed in their ap- 
plications, together with the construction and op- 
eration of any facilities subject to the jurisdiction 
of the Commission necessary therefor upon the 
terms and conditions of this order. 
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The certificates issued to the Applicants in Find- 
ing (1) are hereby conditioned to prohibit any total 
initial price, including all reimbursements and 
charges, greater than 16 cents per Mcf at 14.65 
psia from the date of the issuance of this order 
until such prices may be lawfully changed in the 
manner provided by the Natural Gas Act. 


The certificates to the producer Applicants re- 
ferred to above are conditioned so that the take- 
or-pay requirements of each contract is subject 
to the provisions of the Commission's final order 
in Docket No, R-199 as of the effective date of that 
order, provided, however, that the producers shall 
not be required to file take-or-pay provisions for 
less than 80 percent of the annual contract quanti- 
ties. 


The certificates issued herein are not transfer- 
able and shall be effective only so long as each of 
said Applicants continues the acts and operations 
hereby authorized in accordance with the provisions 
of the Natural Gas Act and the applicable rules, 
regulations and order of the Commission. 


The certificates issued herein are conditioned upon 
their acceptance in writing by the respective pro- 
ducer Applicants within 30 days of the issuance of 
this order. 
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(F) The grant of the certificates herein shall not be 
construed as a waiver of the requirements of Sec- 
tion 4 of the Natural Gas Act or of Part 154 of the 
Commission's Regulations under said Act, Such 
grant is without prejudice to any findings or order 
which have been or may hereafter be made by the 
Commission in any proceeding now pending or 
hereafter instituted by or against the Applicants. 
Further, the action in this proceeding shall not 
foreclose or prejudice any further proceedings or 
objection relating to the operation of any price or 
related provisions in gas purchase contracts here 
involved. 
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In accordance with the conditions imposed in the 
temporary authorizations granted to the Appli- 
cants in Docket Nos. CI63-584, CI63-1445, CI63- 
1057 and CI63-1134 such Applicants shall within 
60 days from the date of the issuance of this order 
refund to the pipeline purchasers, with interest at 
7 percent per annum to continue until full refund 
is made, a sum equal to the difference between 
the price charged to and collected from such pur- 
chaser and the price set forth in Paragraph (B) 
above, applied to all volumes paid for by such 
purchaser from the date of deliveries under the 
temporary authorizations until the date on which 
this order shall issue. 


/s/ Harry C. Shriver 
Presiding Examiner 


Docket Nos. G-18077, et al. 


A cant 
H. L. Hawkins & 
H. L. Hawkins, Jr. 
(Operator), et al. 


W. S. Kilroy 
(Operator), et al. 


John A. Newman 
(Operator), et al. 


Shell O11 Company 
Callery Properties, 
Inc. 

Gregory J. Gallagher 


The Sparta Oil Co. 


% Reproduced from Appendix to the 
H. L. Hawkins, Jr., (Operator), 


Field & Location 


* 
lockridge Field, 
Brazoria County 


Palacios Pield, 
Matagorda County 


Lockridge Field, 
Brazoria County 


East Bay Field, 
Galveston County 


Palacios Field, 
Matagorda County 


Palacios Field, 
Matagorda County 


League City West 
Field, Galvesto: 
County : 


Purchaser 
Florida Gas 
Transmission Co. 
Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Ges 
Transmission Co. 


Florida Gas 
Transmission Co. 


‘Proposed 
Initial 
Price 


f 
ioe ake 


17.5 


17.5 
17.5 
18.0 
17.5 
17.5 


18.0 


Commission's Order issued March 30, 1964 in H. L. Hawkins and 
et al., in G-1877, et al. 


w 


esc CAR, ARS SUI, Pte. 


Docket Nos. G-18077, et al. 


Docket 
Nos. 
G-20155 
G-20359 
G-20385 
G-18384 


CI63-LU45 


CI62-1220 


” 160 -h59 


CI60-343 


Applicant 


Skelly 011 Company 


The Superior Oil Co. 
Gregory J. Gallagher 
Socony Mobil Oil Co., 


Inc. 


Pan American Petroleum 
Corp. 


H. B. Lively 


The Atlantic Refining 
Co. 


Robert Mosbacher 
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a 
Field & Location 


Pheasant Field, 
Matagorda County 


Pheasant Field, 
Matagorda County 


Palacios Field, 
Matagorda County 


Palacios Field, 
Matagorda County 


Palacios Field, 
Matagorda County 


Columbus Field, 
Colorado County 
Englehart Field, 
Colorado County 


Englehart Field, 
Colorado County 


Purchaser 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Tennessee Ges 
Transmission Co. 


Tennessee Gas 
Transmission Co. 


Tennessee Gas 
Transmission Co. 
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Proposed 
Initial 
Price 
Met 


¢ 
14.65 Psia 


17.5 


17.5 


17.5 


17.5 


17.5 


15.95016 


16.16947 


16.16947 


Docket Nos. G-18077, et al. 


CI63-584 


163-1057 


CI63-1134 


C160-h97 


CI60-497 


A cant 


North Central O11 Corp. 


Woods Exploration 
and Producing Co. 


C. W. Coffey and North 
Central O11 Corp. 
Ben H. Schnapp 


The Superior Oil Co. 


Humble 011 & Refining 
Co. 


Tidewater Oil Company 


Marathon 011 Company 


Marathon O11 Company 


Field & Location 


North Blessing 
Area, Matagorda 
County 


East Bernard 
Field, 
Wharton County 


Blessing Area, 
Matagorda County 


Petkas Field, 
Chambers County 


Oliver Field, 
Brazoria County 


Quicksand Creek 
Pield, Newton 
County 


Quicksand Creek 
Field, Newton 
County : 
Palacious Field, 
Matagorda 


Palacious Field, 
Matagorda 


Purchaser 
Tennessee Gas 


Transmission Co. 


Tennessee Gas 
Transmission Co. 


Tennessee Gas 
Transmission Co. 


Tennessee Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Trunkline Gas Co. 
Trunkline Gas Co. 


Florida Gas 
Transmission Co. 


Plorida Gas 
Transmission Co. 


Proposed 

Initial 
Price 
¢/Mcf 


14.65 Pata 
16.16947 


16.169%7 


16.16947 
16.16947 
17.5 


17.0 
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Docket 
Nos. 


CI60-541 
Drilling Co. 


CI60-610 Kirby Petroleum Co. 


CI61-468 Oil Reserves Corp. 


CI61-1688 George R. Brown 


CI62-1152 A. F. Childers, Jr. 


CI63-672 Skelly 011 Company 


CI60-348 Sun 011 Company 


CI60-478 


Kilroy Properties, 


Field & Location 


Northern Ranch 
Field, Matagorda 
County 


South Hamman 
Field, Matagorda 
County 


Quicksand Creek 
Field, Newton 
County 


Pheasant Field, 
Matagorda County 


Jones Creek Field, 
Wharton County 


East Bay City 
Field, Matagorda 
County 


Sarah Vhite Field, 
Galveston County 


Arcadia Field, 
Galveston County 


Purchaser 
Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Trunkline Gas 
Company 


Florida Gas 
Transmission Co. 


Florida Gas 
Transmission Co. 


Natural Gas Pipe- 
line Co. of 
America 


Trunkline Gas Co. 


Trunkline Ges Co. 


Proposed 

Initial 
Price 
¢/Mcf 


14.65 Pais 


17 °3 


17.5 
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Docket Nos. G-16077, et al. 


Docket 
Nos. Applicant 


CI61-1682 Placid O11 Co. (Op- 
erator), et al. 


CI64-677 Humble O11 & Refining 
Co. ; 


CI61-1221 H. L. Bunt (op- 
erator), et al. 


CI61-1282 H. L. Bunt 


CI61-1283 Hassie Bunt Trust 
(Operator), et al. 


CI61-1343 Caroline Hunt Sands 


Field & location 
Alta Toma “cuz, 
Galveston County 


Pledger Miocene, 
Brazoria County 


Alvin City, 
Brazoria Couns; 


Alta Loma, 
Galveston County 


Schedule & 
Contract 
Date 
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Techet mie “tat. (6803) Proposed 
Init: Rat: . 
Price 6 8 4) 3 
Docket ¢ /Met 
Nos. Field & Location Purchaser 14.65 Psia Comments 
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C¥61-1344 Caroline Hunt Trust Chenango, Natural Gas Pipe- 20.0 Ratifi- 5/ 
Estate Brazoria County line Co. of cation 
America 2-15-61 


CI61-1345 Lamar Hunt Trust Chenango, Natural Gas Pipe- Ratifi- 
Estate Brazoria County line Co. of eation 
America 2-15-61 


CT61-13!6 oF. B. Bent Chenengo, Natural Gss Pipe- ‘ Ratifi- 
Brazoria County line Co. of cation 
Awerica 2-15-61 
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L/ Tnitssl price is erbiect to the condition that the seller wiJ1 refund any amounte collected in excess of 16.0 


¢/Mcf (plue interest), which may be determined to be in excess of the price required by the public convenience 
and necessity. : 


ay Touporary certificate issued without condition. 


3/ The price is subject to the condition that H. B. Lively will refund any amounts (plus interest) in excess of the 
peo nah computed at the rate determined to be required by the public convenience and necessity in Docket No. 
CI62-1220. 


4/ The price is subject to the condition that the total initial price shall not exceed 18¢ per Mcf at 14.65 psia, 
with such rate to be effective for the duration of the temporary authorization and until a different prospective 
rate is established. 


5/ The price is subject to the condition that the total initial price shall not exceed 18¢ per Mcf at 14.65 rsia. 


[Dec. 10, 1964, FPC] 
ERRATA NOTICE 
(December 10, 1964) 


PRESIDING EXAMINER'S INITIAL DECISION RESPECT- 
ING PRODUCER PRICES UPON APPLICATIONS FOR 
PUBLIC CONVENIENCE AND NECESSITY FILED PUR- 
SUANT TO SECTION 7 OF THE NATURAL GAS ACT. 
(Issued December 2, 1964) 


Page Paragraph Line 


1 


25 


4-5 


(Following the 
listing above) 


(Footnote 1) 


(In line 4 of Foot- 
note 3, and under 
Illustration - 2) 


[6805] 


Delete "Stewart & Couger Drill- 
ing Co., et al." and insert "Ste- 
wart & Gouger Drilling Co., 

et al. 


Delete "Richard F. Generelly, 
P.H. Swearingen, Jr., and" 


Insert "Richard F. Generelly 
and P.H. Swearingen, Jr., for 
Stewart & Gouger Drilling Com- 
pany.” 

Delete the word 'Mobile" and 
insert the word 'Mobil" 


Delete the word "Texas" and in- 
sert the word "Tennessee" 


Delete "'Couger" and insert 
"Gouger" 


Delete "13.1 cents" and insert 
"13.2 cents" 


(6806) 


6 


(In Footnote 3) 


[ 6806] 


Delete last column in Tllustra- 
tion - 1, and Illustration - 2 and 
insert in lieu thereof the follow- 
ing: 
$ 12,000 
21,000 


160,000 


270,000 


$463,000 


$180,000 
140,000 
24,000 


18,000 


$362,000 


Insert after the words "per Mcf," iim 


and before the word "and" the 
following "- 57.9 percent,” 
Delete ' -- more than 80 per- 
cent" and insert a period after 
"icf". 

Insert the words "numerically 
weighted" following the word 
"average" 

Insert the words "numerically 
weighted" after the word "aver- 
age” 

Insert the words "numerically 
weighted" after the word "aver- § 
age" 


/s/ Harry C. Shriver 
Presiding Examiner 


[7112] 
[Filed January 15, 1965] 


Before the 
FEDERAL POWER COMMISSION 


Hawkins & Hawkins et al. ) Docket Nos. G-18077 etal 


BRIEF OF NEW YORK COMMISSION 
ON EXCEPTIONS 


Statement of the Case 


This proceeding involves thirty-eight applications by 
natural gas producers for certificates of public conven- 
ience and necessity, under Section 7(c) of the Natural Gas 
Act, to undertake sales of natural gas from fie1as in Tex- 
as Railroad Commission District No. 3 to four interstate 
pipeline companies. The thirty-eight applications were 
consolidated for hearing by FPC order issued March 30, 
1964;* according to the accompanying press release, the 
subject applications constitute "substantially all pending 
certificate applications for District 3 on which the initial 
price is an issue.''** 


All of the contracts on which the applications are based 
were entered into between September 1958 and October 
1963, and call for initial prices ranging from 16.17¢ to 
20.0¢ per Mcf. Eighteen of the contracts are with Flor- 
ida Gas Transmission Company (fifteen at 17.5¢ and 
three at 18¢); ten are with Natural Gas Pipeline Company 
of America (one at 17¢, one at 18¢, 


* Two other applications originally consolidated herewith 
have been settled: H. B. Lively, CI62-1220, order issued 
Jan. 8, 1965; Atlantic Refining Co., CI64-459, order is- 
sued October 8, 1964. 


** The appendix to the order of consolidation indicates 
that temporary certificates had been issued to each of the 
applicants pending the outcome of hearings on permanent 
certification. 
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[7113] 


and eight at 20¢); five are with Tennessee Gas Transmis- 
sion Company (all at 16.17¢); and five are with Trunkline 
Gas Company (three at 17¢ and two at 20¢). 


Almost half of the applications have been the subject of 
prior hearings. Eleven of the eighteen applications involv- 
ing sales to Florida Gas (the eleven "G" dockets which 
lead off the official caption of this case) were heard under 
the abridged procedure after the New York Commission ; 
had been improperly excluded;* that hearing was rendered §f 
a nullity, however, when the D.C. Circuit set aside New 
York's exclusion and remanded the case to the Commis- 
sion.** Thereafter the Commission vacated its prior un- 
conditional certification, substituting therefor conditioned 
permanent certificates, 26 FPC 318 at 331-32 (1961), 
which, on rehearing, were changed to temporary certifi- 
cates, 26 FPC 677 at 680-83 (1961), but these further 
orders were issued without hearing, so that the instant 
proceeding is the first in which New York has had an op- 
portunity to be heard on these applications. 


A second group of dockets which have previously been 
through hearing are the seven Hunt sales to Natural Gas 
Pipeline at a proposed initial price of 20¢ per Mcef (Docket § 
Nos. CI61-1221 through CI61-1346). These applications 
were originally heard in 1962 together with nine other 


* Coastal Transmission Corp., 23 FPC 752 (1960). 


** Public Service Commission of New York v. F.P.C., 295 9 
F.2d 140 (D.C. Cir. 1961), cert denied sub nom. Shell Oil 
Co. v. Public Service Commission of New York, 368 U.S. 
948. As to the meaning of remand, see discussion of Judge g 
J. Skelly Wright, speaking for the Fifth Circuit, in Hunt 

Oil Co. v. F.P.C., 334 F.2d 474 at 475-79 (1964). 


[7114] 


Hunt applications, substantially identical except for date 
of contract. By decision issued April 11, 1963, the pre- 
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siding examiner found the in-line price for the District 3 
sales to be 16¢ per Mcf. On exceptions, the Commission 
ruled that although the in-line price prior to September 
28, 1960 was 16¢ per Mcf, it would defer until after a 
further hearing decision on the post-September 1960 level 
(and hence on these seven applications), Hassie Hunt Trust 
Op. 412, 30 FPC 1438 (1963); Op. 412-A, 31 FPC 181 
(1964). Commissioners Ross and Black, dissenting, con- 
tended that the in-line price for the "CI61" dockets should 
be 16¢ on the basis of the record made at the 1962 hear- 
ings. 

A prehearing conference in the instant proceedings was 
held on April 23, 1964, at which time the following issues 
were specifically noted: (1) need of the purchasing pipe- 
lines for the gas involved here, especially in light of the 
possible take-or-pay situation which the pipelines are or 
may be experiencing; (2) the propriety of the initial prices 
proposed; and (3) the obligation of the producers to refund 
amounts collected in excess of the in-line price under 
their temporary certificates. Hearings were held July 8- 
17, 1964, and the following month briefs on the three is- 
sues were submitted to the examiner. On October 13, 1964 
however, the Commission ruled that the refund issue 
should be "deferred until further order of the Commis- 
sion,"* 


On December 2, 1964, the examiner issued his decision 
herein, in 


* The New York Commission's application for rehearing 
of such deferral was denied on December 2, 1964, Com- 
missioner Ross dissenting, 


[7115] 
which he held: 


1. In view of the "paucity of evidence of lack of need" 
(emphasis added) and the fact that contracts had been en- 
tered into and deliveries were being made under the tem- 
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poraries, "the statutory requirements ... in regard to 
need are clearly met." 


2. The in-line price for District 3 in the 1957-63 pe- 
riod was 16.0¢, and the instant applications should be 
granted on condition that the initial price be reduced to 
16.0¢. 


Noting that the Commission had, by order of October 
13, 1964, deferred the refund question, the examiner made 
no ruling on refunds, notwithstanding the fact this issue 
had been fully tried and briefed. 


Position of New York Commission 


1. In view of (a) the absence of any evidence of public 
need for the gas and (b) the many indications that pipe- 
lines in the Gulf Coast area are presently suffering from 
take-or-pay problems, the applications should be denied. 


2. Assuming that certificates should be issued, they 
should be conditioned to provide for an initial price of 
15¢ per Mcf. 


3. The Commission should determine the refund issue 
as promptly as possible; this can best be done in the in- 
stant case by omitting the examiner's decision on this 
issue and deciding the matter on the basis of the evidence 
presented and the briefs filed with the examiner. 


[7116] 
Argument 


I. The Certificates Must Be Denied Because There Is 
No Evidence of Record To Demonstrate Any Public 
Need for the Gas. The Examiner Erred in Ruling 
That the Burden Was on the Interveners to Show 
Lack of Need. 


a 
Although the examiner appears to have ruled, correctl 

(decision, pp. 18-19), that before the Commission may 

issue a certificate of public convenience and necessity it Ff 
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must find a public need for the gas, he erred in finding, 

in the absence of any probative evidence on this issue, 
that a need for applicants' gas could be inferred from the 
existence of the contracts, the nature of the gas business, 
and the "paucity of evidence as to lack of need" (emphasis 
added). Public need is, of course, an essential element 
of public convenience and necessity, Pittston Gas Co. v. 
Pennsylvania P.U.C., 190 Pa. Super. 365, 154 A.2d 510 
(1959); Missouri v. Burton, 317 S.W.2d 661 (Mo. Ct. App. 
1958); Ferguson-Steere Motor Co. v. New Mexico State 
Corp. Comm., 63 N.M. 137, 314 P.2d 894 (1957); cf Atlan- 
tic Refining Co. v. Public Service Commission of New 
York (Catco), 360 U.S. 378 (1959) ;* and the burden of 
proving every element of public convenience and neces- 
sity rests with the applicant, not with the interveners or 
the Commission, Atlantic Refining Co. v. F.P.C., 316 F.2d 
677 at 678 (D.C. Cir. 1963). 


* In Catco the Supreme Court expressly noted (360 U.S. at 
393): 

"Nor do we find any support whatever in the rec- 
ord for the conclusory finding on which the order 
was based that 'the public served through the Ten- 
nessee Gas system is greatly in need of increased 
supplies of natural gas." 17 F.P.C. 880, 881. Ad- 
mittedly any such need was wrapped up in the Com- 
mission's action in Docket G-11107, where Tennes- 
see was asking for permission to enlarge its facil- 
ities. However, the two dockets were not consoli- 
dated... ." 


[7117] 


In many of the earlier certificate proceedings, the 
essential finding of need rested on a stipulation among the 
parties. In the present case, however, the New York Com- 
mission declined to enter into such a stipulation (Tr. 22- 
26, 33, 56-65) in view of the mounting evidence that: (1) 
most pipelines purchasing in the Texas Gulf-Coast-South 
Louisiana areas are beset by problems arising from 
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their minimum-take obligations; (2) as a result, they are 
frequently forced to cut back on low-priced supplies in 
order to meet the minimum requirements in high-priced 
contracts, thereby increasing their purchased gas costs, 
and/or to pay for gas not taken, thereby increasing their 
rate base (by capitalizing such payments as prepaid gas 
expense); (3) the Commission has recently shown a will- 
ingness to permit such increased costs and expenditures 
to be recouped in higher rates, United Gas Pipe Line Co., 
Op 428, mimeo. pp. 4-5, 12-13 (May 14, 1964); United 
Gas Pipe LineCo., RP61-18 et al., Dec. 23, 1964, mimeo. 
p. 6. 


Moreover, it appears that in recent years pipelines 
have negotiated for additional supplies of gas not because 
such gas was needed to meet their current needs but be- 
cause of a belief that the Commission required, as a pre- 
requisite to pipeline expansion, a showing of a twelve- 
year deliverability life standard for gas reserves. But 
the Commission's recent actions clearly demonstrate 
that, even assuming that such a requirement did exist in 
the past, it certainly has no vitality today. See, e.g., 
Northern Natural Gas Co., Op. 404, 30 FPC 859 at 862-63 
(1963); Order No. 279, 31 FPC ___ (March 31, 1964). 
Clearly, the Commission will not require, as a prereq- 
usite to expansion, that a pipeline enter into, or aggravate, § 
a take- 4 


[7118] 


or-pay situation. 


In the present proceeding, the applicants’ principal 
witness testified (Tr. 1338-39) that, as of the end of 1963, 
two of the four pipeline purchasers here involved (Ten- 
nessee Gas Transmission Company and Florida Gas 
Transmission Company) had been required to make pre- 
payments for gas not taken — indicating an extremely 
severe take-or-pay situation (cf. Tr. 1360, line 22- Tr. 
1362, line 5). This testimony is amply confirmed by the 
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conclusions reached in other Commission proceedings. 
Only last July, an FPC examiner found that Tennessee 
Gas was not only in a severe take-or-pay situation but 
was likely to remain so: 


"Tennessee has not been able to take the min- 
imum quantities provided under gas purchase con- 
tracts with its producer-suppliers, and in 1963, 
became obligated to pay for 30,200,000 Mcf which 
it could not take and for 1964 estimates that it will 
incur an additional deficiency of approximately 
45,000,000 Mcf. Despite efforts to negotiate for 
relief it expects to be in such difficulties for the 
next several years. This situation requires con- 
sideration and is entitled to weight." Midwestern 
Gas Transmission Co., RP 64-8, Examiner's De- 
cision, mimeo, p. 14 (July 15, 1964), aff'd by order 
issued Oct. 13, 1964, 


The continuing take-or-pay problems of Trunkline Gas 
Company, another of the pipeline purchasers in this pro- 
ceeding, have been commented on by the Commission. In 
authorizing Trunkline to undertake a short-term sale to 
Texas Eastern of 30,000 Mcf a day at 15¢ per Mcf,*, the 
Commission noted: 


"Trunkline has an urgent need to commence the sale 
to Texas Eastern immediately in order to alleviate 
a temporary take-or- , 


* This 15¢ price at which Trunkline will sell the gas to 
Texas Eastern is 2-5¢ below the price at which the pro- 
ducer applicants here propose to sell their gas to Trunk- 
line. 


[7119] 


pay situation with respect to its gas purchase con- 
tracts. As of the end of the year 1961, Trunkline 
estimates that it will have incurred liability for 
payment for accumulated prepaid gas purchase vol- 
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umes amounting to approximately 28,000,000 Mcf." 
Trunkline Gas Co., 27 FPC 178 (1962). 


Almost two years later, the Commission, finding that 
Trunkline's take-or-pay problem remained unsolved, not 
only authorized Trunkline to continue this sale but author- 
ized it to increase the volumes to 37,500 Mcf per day, 
stating: 


'Trunkline shows that it has a need to continue 
the sale to Texas Eastern in order to further alle- 
viate the take or pay situation with respect to its 
gas purchase contracts ...." Trunkline Gas Co., 
CP62-41, 30 FPC 829 (1963). 


In another recent order, the FPC authorized Florida 
Gas Transmission to sell 15,000 Mcf a day to Texas East- 
ern in District 3 at 14.5¢ per Mcf (some 3-3.5¢ less than 
the price Florida proposes to pay in these proceedings) 
in order to alleviate Florida's take-or-pay problems. 
Florida Gas Transmission Co., 29 FPC 1243 (1963). 


The problem created by pipelines paying for gas they 
do not and cannot use is a very real and pressing one, 
and it is serving to inflate pipeline costs, and rates, to 
the detriment of the ultimate consumer. Thus, even if 
contrary to our primary position it could be contended 
that a finding of need might be made (in the absence of 
any evidence) based upon a general assumption that it is 
a good thing for pipelines to buy gas since they can al- 
ways use it, the stubborn facts, as found by the Commis- 
sion in case after case, completely negative that assump- 
tion. Surely there can be no justification for certificating § 
—on the ground that they are required } 


[7120] 


by the public convenience and necessity—new producer 
sales to pipelines which physically cannot take the mini- 
mum quantities under sales already certificated. 
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Il. Any Certificates Issued in This Proceeding Should 
Be Conditioned on a Reduction in the Initial Price 
to 15¢ Per Mcf. The Examiner Erred in Finding 


a Conditioning Level of 16¢. 


The examiner's finding that the in-line price for Dis- 
trict 3 is 16¢ is contrary to the evidence of record and 
improperly gives weight to the Commission's admittedly 
erroneous 1956-57 certification of the original Coastal 
Transmission project. 


The field price exhibit sponsored by FPC Staff witness 
Jones in this proceeding (Exhibit 1) clearly shows that 
prior to November 1955, when Coastal Transmission Cor- 
poration (now Florida Gas Transmission Company) en- 
tered the market, the highest price, with one exception, 
then being paid under any of the very substantial number 
of contracts entered into subsequent to June 1954 was 
13.7¢ per Mcf. On November 1, 1955, however, Coastal 
entered into two contracts with Shell Oil calling for an 
initial price of 17.5¢ per Mcf, and in the succeeding ten 
months entered into eleven additional contracts at this 
level and one contract at 18¢. In December 1956, over 
the New York Commission's objection, the FPC granted 
unconditional certification to these applications, justify- 
ing its action on the grounds that the record failed to in- 
dicate what the going or in-line price actually was and 
that possible injury to New York as a result of uncondi- 
tional certification was remote and conjectural, Houston 
Texas 


[7121] 


Gas & Oil Corp., Op. 301, 16 FPC 118 at 141-42 (1956); 
Op. 301-A, 17 FPC 303 at 310 (1957).* 


In light of Catco and the subsequent court cases, there 
can be little question that the Commission's action was 
improper and that, if the sales to Coastal were to have 
been certificated at all, they should have been conditioned 
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at the prior in-line level of 13.5¢. Thus, the prices 
called for in these contracts are "suspect" and, under the 
relevant court decisions, cannot be relied on in fixing an 
in-line level for subsequent transactions; indeed, the Com- 
mission itself has twice ruled that the 1955-56 contracts 
with Coastal did not establish a valid new line for pro- 
ducer sales, Skelly Oil Co., Op. 362, 28 FPC 401 at 410, 
410 n. 20 (1962); Texaco Seaboard Inc., Op. 383, 29 FPC 
593 at 598 (1963). The data contained in the Staff exhibit 
show, however, that the effect of the Commission's 1956 
unconditional certification of the 17.5¢ -18¢ sales to 
Coastal was to pull prices gradually upward, although, at 
least through the end of 1958, the in-line level was no 
higher than 15¢ per Mcf. 


The question of an appropriate in-line price for Dis- 
trict 3 has been examined by the present Commission on 
three separate occasions, all within the past three years. 
In February 1962, the Commission held that the appro- 
priate in-line price as of 1957 was 16¢ per Mcf, Socony 


Mobil Oil Co., 27 FPC 347. In reaching this conclusion, 
the Commission conceded 


* Prior to hearings, the Commission had denied inter- 
vention to eight distributing companies serving the North- 
east, stating that the distributors’ allegations of possible 
injury were "based . . . upon assumption and conjectu: e," 
15 FPC 1570. Compare the Commission's present prac- 
tice on interventions, Union Texas Petroleum, 29 FPC 
1040 (1963). 


[7122] 


that the evidence presented by the interveners suggested 

a lower figure (15¢), but noted that such evidence did not § 
include the Coastal prices, which the Commission felt 
"ghould be given some weight in determining the 'in-line’ | 
price." (In light of the Commission's subsequent Skelly 
holding regarding the effect of the sales to Coastal, it is 
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clear that the interveners in Socony Mobil were correct 
and that, using the Commission's theory as corrected, 
the in-line price for Socony should have been 15¢ per 
Mcf.) 


A year later, in Texaco Seaboard Inc., Op. 383, 29 FPC 
593 (1963), the Commission again passed on the appropri- 
ate in-line price for District 3. In that proceeding, a ma- 
jority of the Commission, perhaps unduly influenced by 
the earlier (but clearly erroneous) Socony Mobil decision, 
reversed the examiner's finding that the in-line price in 
District 3 was 15¢ and held the in-line price to be 16¢. 
(Ironically, the Commission again ruled, as it had in 
Skelly, that the 1955-56 contracts with Coastal did not 
fix the proper in-line level, 29 FPC at 598.) Commis- 
sioners Ross and Morgan, dissenting, would have found 
the in-line level in District 3 to be 15¢. On rehearing, 

’ the majority reaffirmed its 16¢ finding, although conced- 
ing that two of the four sales it had originally relied on 
to reach the 16¢ level should have been excluded from 
consideration, Op. 383-A, 30 FPC 613 at 617, 620. 


The Commission most recently addressed itself to the 
District 3 in-line price in Hassie Hunt Trust, Op. 412, 
30 FPC 1438 (1963). Again the Commission found the in- 
line price to be 16¢ per Mcf, but, as previously noted, 
supra, p. 3, it severed seven post-September 1960 Dis- 
trict 3 contracts 


[7123] 


for separate hearing. As in Texaco Seaboard, Commis- 
sioner Ross dissented on the in-line finding, and in addi- 
tion dissented from the severance of the seven dockets; 
in his position on severance he was subsequently joined 
by Commissioner Black, Op. 412-A, 31 FPC 181 (1964). 


While it is indeed true that the in-line price once prop- 
erly determined does not, and in fact by its very nature 
cannot, change with time,* the key phrase here is "once 
properly determined", The comprehensive data contained 
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in Staff Exhibit 1 in this proceeding—much of which were 
not available in the previous proceedings—demonstrate 
that the earlier 16¢ findings improperly, and at least in 
Texaco Seaboard and Hassie Hunt inadvertently, did give 
weight to the upward pull on prices exerted by the admit- 
tediy improper certification of the original Coastal proj- 
ect. Three additional factors argue in favor of utilizing 
a conditioning level for District 3 below the 16¢ of prior 
cases: (1) The most recent figures published by the 
Commission indicate that the weighted average price for 
all gas sold in District 3 to interstate pipelines is approx- 
imately 15¢ per Mcf, ** 


* Since the purpose of conditioning to the in-line level 
is to maintain the status quo pending the determination 
of just and reasonable rates, it follows that until that de- 
termination is made (as presumably it will be for Dis- 
trict 3 in AR64-2), the status quo which must be main- 
tained is that existing as of the time of the first valid 
price scrutiny under Section 7. 


** The official statistics published by the Commission 
show that the larger producers, who account for over 
90% of all interstate sales, sold 475.8 billion cubic feet 
of gas from Railroad District 3 ata weighted average 
price of 14.9 ¢ per Mcf in 1961, and sold 511.8 billion 
cubic feet at a weighted average price of 15.3¢ per Mcf 
in 1962. Since in both years the average price nation- 
wide received by the larger producers exceeded (by 0.2¢ 
per Mcf) the average price received by all producers, it 
is probable that the all-producer District 3 averages are 
somewhat lower than the 14.9¢ and 15.3¢ figures shown. 
See Sales by Producers of Natural Gas to Natural Gas 
Pipelines, 1961 ed. pp. i, 8, 9; 1962 ed. pp. V, XI, XII. 


[7124] 


a substantial portion of which is subject to refund under 
Section 4; (2) all of the available evidence indicates that 
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the just and reasonable area rate for District 3 may be 
substantially less than 16¢ per Mcf—thus, in the individ- 
ual - company rate cases decided by the examiners, av- 
erage unit costs were found to be in the 10-14¢ range; 
in the individual-company rate settlements approved by 
the Commission the agreed-upon costs of service have 
been predominantly in the 12-15¢ range; and in each of 
the two area rate proceedings which have thus far come 
to hearing the just and reasonable rate recommended by 
the FPC Staff has been less than 15¢ per Mcf; (3) an error 
in fixing the conditioning level on the low side cannot 
harm the producer (who would remain free under Sec- 
tion 4 to file up to his contract level) whereas an error 
on the high side will necessarily be injurious to the con- 
sumer, 


In short, adequate consumer protection within the 
meaning of Catco requires that, pending the outcome of 
AR64-2, new sales of gas in District 3 be conditioned at 
a level no higher than 15¢ per Mcf. 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION 
OF THE STATE OF NEW YORK 


By /s/ Kent H. Brown, Counsel 
55 Elk Street 
Albany, New York 
Morton L. Simons 
Wash., D.C. 
January 15, 1965 


[7288] 


H. L. Hawkins & H. L. Hawkins, Jr., ) | Docket No. 
Operator, et al. ) G-18077 etal. 


* kk 


[Sep. 22, 1965, FPC] 
OPINION NO, 475 
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[7289-7290] 
[Appearances Omitted] 
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Before Commissioners: Joseph C. Swidler, Chairman, 
L.J. O'Connor, Jr., Charles R. Ross, David S. Black, 
and Carl E. Bagge. 


[ Caption Omitted] 
[7292] 


OPINION AND ORDER ISSUING CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY, DETER- 
MINING IN-LINE PRICE, AND PROVIDING FOR 
REFUNDS 


(Issued September 22, 1965) 
O'CONNOR, Commissioner: 


This is a proceeding involving 36 applications for cer- 
tificates of public convenience and necessity under Sec- 
tion 7 of the Natural Gas Act for sales of gas by producers 
in Texas Railroad District No. 3. The buyers are Florida 
Gas Transmission Company, Tennessee Gas Transmis- 
sion Company, Trunkline Gas Company, and Natural Gas 
Pipeline Company of America. The sales are proposed \ 
to be made at prices ranging from 16.17 cents to 20.0 cents 
per Mcf (at 14.65 psia) under contracts executed between 
September 16, 1958, and October 1, 1963. Those pre- 
dating the Policy Statement 1/ are listed in Appendix A; 
those post-dating the Policy Statement are listed in Appen-j 
dix B. The gas is now being delivered under temporary 
certificates. 


There are consolidated here by order of March 30, 
1964, applications severed from Florida Gas Transmis- 
sion Company, et al., Docket No. G-18338, et al., and fromy 
Hassie Hunt Trust, Docket No. G-19115, and other applica 
tions. 
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Hawkins & Hawkins, Docket No. G-18077, produced gas 
under their temporary certificate but have sold the prop- 
erties to Johnson and McCurdy, who are now producing no 
gas and have applied for abandonment, but such abandon- 
ment has not yet been granted. Hawkins & Hawkins are 
thus not applicants for a certificate, but may be required 
to make a refund. We shall therefore dismiss their ap- 
plication for a permanent certificate. Stewart & Couger 
Drilling Company, et al., Docket No. CI60- 541, have de- 
livered no gas under their temporary certificate, and by 
letter of the Secretary of July 6, 1964, have been permit- 
ted to withdraw their application and the temporary cer- 
tificate has been vacated. Therefore this party is no 
longer part of the proceeding. Kilroy Properties, Incor- 
porated, et al., Docket No. CI60-478, have been permitted 
to abandon their sale by order of December 22, 1964, in 
Neuner, et al., Docket No. G-3833, et al., but still may 
be subject to refund, and their application will also be 
dismissed. Skelly Oil Company in Docket No. G-20155 
has sold the properties involved to The 


1/ Statement of General Policy No. 61-1, issued Septem- 


ber 28, 1960, 24 FPC 818. 
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Superior Oil Company, whose temporary certificate in 
Docket No. G-20359, consolidated herewith, has been 
amended to include these properties. The application of 
Skelly in Docket No. G-20155 should thus likewise be dis- 
missed subject to possible refund requirements; and the 
certificate issued to Superior herein will, of course, in- 
clude the sale of gas from these properties. 


The applications of Atlantic Refining Company, Docket 
No, CI60-459, H.B. Lively, Docket No. CI62-1220, and 
Socony Mobil Oil Company, Inc., Docket No. G-18384, for- 
merly consolidated, have now been severed, and certifi- 
cates have been granted, so that these dockets are no 
longer part of this proceeding. 
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The principal issue here is the initial price at which 
the producers shall be permitted to sell their gas, al- 
though a question has been raised by the Public Service 
Commission of the State of New York that there is an ab- 
sence of public need for the gas. The proceeding is be- 
fore the Commission on the decision by Presiding Exam- 
iner Harry C. Shriver dated December 2, 1964, who found 
that the in-line price for the periods both before and after 
the Policy Statement is 16 cents per Mcf at 14.65 psia. 
Exceptions have been filed by the New York Commission, 
the Staff and a number of producers, and answers have 
been filed by some producers to the exceptions of the New 
York Commission. 


New York contends that public need is an essential ele- j 
ment of public convenience and necessity and that the pro- 
ducers have not shown any such demand. In addition, New 
York argues that three purchasers of the gas, Tennessee 
Gas, Florida Gas, and Trunkline, are beset by take-or- 
pay problems under their contracts with producers. We 


note that New York has presented no evidence to support 
these allegations. We agree with the examiner that, be- 
cause of the nature of the gas business and the obligation 
of pipeline companies to the consuming public, it is to 

be expected that such companies will occasionally have 
long-term contracts for supplies which will give them 
gas for future, even though the supplies may be slightly 
in excess of their present-day needs. The issue of public 
need should be confined to pipeline certificate proceed- 
ings, not producer applications. 


As in other proceedings of this nature the price at 
which the producers should be permitted to sell their gas 
must be "in line" with other prices in the area, Atlantic 
Refining Co. v. P.S.C., (CATCO), 360 U.S. 378 (1949). 
For this purpose evidence was presented by the producers 
and our Staff setting forth price arrays for sales in Dis- 
trict No. 3. A summary tabulation of the Staff array, 
which shows the initial prices permitted under perma- 
nent certificates, was included by the examiner in his 
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decision and used by him in reaching his result. (In 
some cases the Staff array uses the original contract 
price; in other cases it shows the prices as conditioned 
to a lower level by the temporary certificate.) The ar- 
ray covers the period January 1, 1958 through 
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December 31, 1963, and divides the prices arising under 
contracts dated before September 28, 1960, the date of 

the Policy Statement, from those arising under contracts 
dated later. In the Policy Statement we determined guide- 
line ceiling prices for District No. 3, as well as other 
areas, 


As contended by the producers the Staff price arrays 
should be modified in certain particulars. Thus the Staff 
in its pre- Policy Statement tabulation includes 3 sales 
to Valley Gas Transmission Company among 6 sales at 
14 cents per Mcf, and in the post-Policy Statement period 
includes 10 sales to Valley among 12 sales at 14 cents. 
We think the Valley sales should be eliminated, because, 
as we said in the Amerada case, 2/ these sales are not 
comparable since Valley purchases at less than the price 
line in order to resell at a price acceptable to major in- 
terstate pipelines. Certain producers also point out that 
the 15-cent sale by Gene Smitherman to Tennessee Gas 
Transmission Company under contract of June 12, 1961, 
in Docket No, CI61-1751 has been cancelled and no deliv- 
eries made under it. As explained below, we do not accept 
other modifications of the Staff array suggested by the 
producers, but with these changes and the elimination of 
the 20 cent price for the reasons discussed below the 
Staff prices are tabulated as follows: 
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DISTRIBUTION OF PRIGZS PERMANENTLY CERTIFICATED 
(Dated 1-1-58 through 9-27-60) 


Total *nitial Number Estimated First Percent of 


Price (¢) of Sales Month Volumes (Mef ) Total Volume 


Less than 
10.0 
13-5 
14.0 


4.5 
4.35 


PP EFEWR ON FP RPW OW 


i 


2/ Amerada Petroleum Corporation, 31 FPC 623, 635 
note 33 (1964). 
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DISTRIBUTION OF PRICES PERMANENTLY CERTIFICATED 
(Dated 9-28-60 through 12-31-63) 


Total Initial Number Estimated First Percent of 


Price (¢) of Sales Month Volumes (Mcf) ‘otal Volume 


[Ale Hero mo mo 
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The quality specifications of the contracts tabulated 
above, with some minor variations, are approximately 
the same as those involved in this proceeding, and thus 
form an appropriate basis for comparison. The average 
price, weighted by volume, for the pre-Policy period, is 
15.16 cents per Mcf, and is lower than the average price 
for the post-Policy period, 16.17 cents per Mcf, 


The principal witness for the producers, Mrs. Celia 
Star Gody, based her array on the contract prices rather 
than permanently certificated prices, and the producers 
argue that the examiner should have considered the con- 
tract prices. In past cases we have emphasized contract 
prices, but now that some of these sales have been cer- 
tificated with reduced prices, the original prices are no 
longer outstanding in the area and should not be given 
primary consideration. However, the contract prices, 
whether reduced by conditions or not, do show economic 
trends in the area and are entitled to some weight. 


The producers also argue that the examiner should 
have given consideration to the initial prices under tem- 
porary certificates because they reflect current condi- 
tions. In some prior proceedings we have given some 
consideration to prices under temporary certificates, but 
have found 
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that they are not as persuasive as the prices under per- 
manent certificates. Skelly Oil Co., supra, 28 FPC at 

p. 409. Here the record shows only three sales under 
temporary certificates, at 16.0, 15.0 and 16.17 cents, 
which are not at issue in these proceedings. In recent 
in-line proceedings all or a greater part of the sales un- 
der temporary certificates in the area have been includ- 
ed, and sales at issue would go unrepresented in deter- 
mining the line if they were given no consideration, Fur- 
thermore, if we based our determination wholly on per- 
manent certificates, the result would be a freeze of the 
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price line, and the proceeding would accomplish nothing. 
The producers' witness, Mrs. Gody, using the initial con- 
tract prices and including sales under temporary certi- 
ficate found a weighted average price of 18.05 cents per 
Mcf for the 1958-1963 period. 


For the pre-Policy Statement period we agree with the 
examiner that 16 cents per Mcf at 14.65 psia is the ap- 
propriate in-line price. The Commission has already 
determined a 16-cent ceiling in District No. 3 in Texaco 
Seaboard, 29 FPC 593, Opinion No. 383 (1963), and Has- 
sie Hunt, 30 FPC 1438, Opinion No, 412 (1963), and there 
is no reason based on the present record to disturb that 
determination. As can be seen from the table above, 
there are comparatively large volumes of gas sold at 
the 16.0 and 16.2-cent levels, small volumes at 17.5 and 
18.0, and very large volumes at 20 cents. 38 sales (72 
percent) are at 16 cents or below, while a little more 
than half the volume is sold at 16 cents or below. The 
pattern is roughly the same as in Texaco Seaboard. 
Arithmetically the large volumes at 20 cents would have 
a strong effect on the weighted average of 15.16 cents 
per Mcf, but these should be discounted as was done in 
Texaco Seaboard, for six of the nine sales were involved 
in Trunkline Gas Co., et al., 21 FPC 704 (1949), with re- 
spect to which New York's petition for review was dis- 
missed because not timely. P.S.C. v. F.P.C., 284 F.2d 
200 (CADC, 1960).3/ Concerning these sales and those 
in other categories above 16 cents, the Commission said 
in Texaco Seaboard: 


It is thus apparent that prices at the 17.5-cent 
level and above must all be discounted since they 
either have subsequently been set aside (and are 
presently before us for new decision) or would 
have been set aside, for failure to permit a proper 
party to intervene, save for the procedural defect 
in the PSC review action in the Trunkline case. 
(29 FPC at p. 597) 
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The producers, on the other hand, argue that the 20- 
cent sales, if not given full weight, should be given some 
weight. The Commission adopted this consideration in 
Sun Oil Co., 32 FPC __, Opinion No. 445, Docket Nos. 
G-8592, et al., October 24, 1964. A ceiling at 16 cents 


3/ Two of the sales, G-16975 and G-17263, were consoli- 
dated with Austral Oil Co., Inc., Docket No, G-15819. 
On review, the PSC's petition was likewise dismissed. 
PS.C, v. F.P.C. (CADC No. 15601, July 1960). 
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for the pre-Policy Statement period, in effect, gives 
some weight to the prices above 16 cents as well as the 
contract prices and the prices under temporary certifi- 
cate, for if we gave no consideration to the prices above 
16 cents, the ceiling would be set at a lower level, since 
ordinarily we do not set the ceiling price at the highest 
level. 


As for the post-Policy Statement period, it may be ob- 
served that there are nine sales and moderate volumes 
at 15 cents, three sales and moderate volumes at 16.2 
cents, one sale and a small volume at 16.5 cents, and 
three large sales at 18.0 cents. As the producers argue, 
the fact that the 18-cent prices were established in 
abridged hearings should not detract from their weight 
in setting the line. Amerada Petroleum Corp,, et al., 

31 FPC 623, 631, Opinion No, 422 (1964). 


We are of the opinion that 17.0 cents per Mcf at 14.65 
psia is the in-line price for the period following Septem- 
ber 28, 1960. It is our judgment that this conclusion gives 
appropriate weight to the comparatively large volumes 
sold under permanent certificates at 18.0 cents per Mcf 
while reflecting the weighted average price of 16.17 cents 
per Mcf. In addition, a 17.0 cent price clearly gives 
some weight to the unconditioned contract prices and to 
the prices under temporary certificates. Finally, some 
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43 percent of the gas has been permanently certificated 
at a price higher than 17.0 cents. One proposed sale, 
Humble to Natural Gas Pipeline in Docket No. CI64-677 
is at 17.0 cents, under a contract dated October 1, 1963. 
Giving due consideration to all sales in the area during 
the period in question, an in-line price of 17.0 cents is 
fully justified. 
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The producers object to the examiner using estimated 
first-month billings rather than actual 1962 volumes sold. 
While certain of the producer witnesses make use of such § 
1962 volumes in connection with their price arrays, the 
annual volumes were not available for use in connection 
with sales under contracts executed in 1962 and 1963, and 
the Staff employed only estimated first-month billings. 

The use of actual volumes for the pre-Policy Statement 
contracts tends to increase the percentage of the 20-cent 
gas (to which in any case we give little weight), but for 
the post-Policy Statement period the highest priced gas, 
at 18 cents, is actually decreased relatively by the use 

of the annual figures. In any case we are of the opinion 
that the monthly estimates are an appropriate method by 
which to determine the relative importance of the gas sold 
in each price category. 


Some of the producers argue that it would be discrim- 
inatory to limit their prices to a level below the 18-cent § 
level permitted in earlier certificates, in some cases re- 
lating to the same field. The earlier certificates were 
issued when the guideline was 18 cents under the Policy 
Statement. Because the Commission applied a different 
standard in earlier non-contested proceedings is no rea- 
son that the same standard must now be applied on the 
basis of a full record. 


For the pre-Policy Statement period several producers] 
argue that the examiner improperly listed three sales at ff 
16 cents, Hassie Hunt, Docket No. G-19115; H.L. Hunt, 
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Operator, Docket No, G-19116; and Placid Oil Company, 


Docket No, G-19125, because these were involved in Opin- 
ion No. 412, December 9, 1963, 30 FPC 1438, now subject 
to litigation in Margaret Hunt Hill Trust, CA5 No. 21575, 
and therefore should be disregarded under the suspect 
price doctrine. See United Gas Improvement Co. y. 
F.P.C., 283 F.2d 817 (CA9, 1960), certiorari denied 365 
U.S. 881. The suspect price doctrine under our decisions 
and those of the Courts 4/ has been used to prevent the 
price line being raised on the basis of prices still subject 
to litigation. To strike out three 16-cent prices, which 
in our opinion represent the line and which are several 
steps below the highest, would represent a misuse of the 
suspect price doctrine. Those prices were 


4/ See also United Gas Improvement Co. v. F.P.C., 290 
F.2d 133 (CA5), certiorari denied 368 U.S. 823. 
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determined by the Commission after notice and hearing, 
and they represented reductions in many contract prices. 
Having exercised our discretion we cannot presume our 
action was improper. In any event the remaining prices 
would define the line at approximately 16 cents for the 
pre-Policy Statement period. 


The producers also contend the examiner mistakenly 
refused to take into account intrastate sales, which the 
record shows to be of increasing importance; however, 
the record does not contain evidence of the intrastate or 
other non-jurisdictional sales comparable to that relating 
to the interstate sales, Only a limited amount of such in- 
formation is available to the public. In 1958 Florida Power 
and Light Co. contracted for gas with Sun Oil Co. for 19.5 
cents per Mcf and in 1959 Texas Electric Service Corpo- 
ration wrote contracts at a price of approximately 21.5 
cents. Pan American Petroleum Corporation showed that 
since January 1, 1959, it had entered into contracts for 
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ten intrastate sales involving quantities in excess of 1,000 
Mcf per day in District No. 3. Its witness stated that the 
weighted average price for the ten certificates, apparent- 
ly for gas sold during 1963, was 19.329 cents per Mcf. 
However, these prices do not cover the entire area nor 

is there anything to show that they are representative so 
as to make them comparable to the interstate arrays. 


Because of this record we are not able to weight our 
determination with the intrastate prices in this proceed- 
ing. Furthermore, there is no evidence that the pipeline 
customers in District 3 are unable to obtain contracts for 
the purchase of gas. Of course, where there is a substan- 
tially complete record on the intrastate prices and they 
are shown to have impact on the interstate market, it may 
be that we would take them into account in determining the 
price line. Such a case is not presently before us. 


Some of the producers objected to the examiner's re- 
fusal to receive cost or economic evidence. In view of 
the position taken by the Commission in Skelly, 28 FPC 
401 (1962), and Texaco Seaboard, 29 FPC 593 (1963); its 
reiteration in Union Texas Petroleum, 32 FPC 254 (1964) 
and its affirmance by the courts in P.S.C. of N.Y. v. 
F.P.C., 329 F.2d 242 (CADC, 1964), certiorari denied 
377 U.S. 963 (1964), California Oil Co. v. F.P.C., 315 
F.2d 652, 660 (CA10), and The Atlantic Refining Co, v. 
F.P.C., 316 F'.2d 677, 680 (CADC), we think the exami- 
ner was correct in excluding this kind of evidence ina 
Section 7 certificate proceeding. We are, of course, 
aware of the opposite result reached in Callery Prop- 
erties v. F.P.C., 335 F.2d 1004 (CAS, 1964). The man- 
date of the Court of Appeals has been stayed in that pro- 
ceeding, and certiorari has been granted by the Supreme 
Court of the United States. In these circumstances pend- 
ing final judicial action we see no reason to depart from 
the opinions cited above. 


The New York Commission argues that the price line 
should be 15 cents per Mcf contending that the level of 
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prices in District No. 3 was raised by the 17.5-cent sales 
made in 1955 and 1956 to Coastal Transmission 
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Corporation. 5/ We have, of course, made no use of 
these Coastal sales in this proceeding, and we see no 
reason to depart from the result reached in Texaco Sea- 
Board and Hassie Hunt, supra, where we sought to avoid 
giving effect to the Coastal sales. 


As in previous proceedings we shall prescribe a mor- 
atorium on rate increase filings above a certain level 
although we realize that the Callery case, supra, has 
held that practice improper. In order to protect the pub- 
lic we think the appropriate level is 19.0 cents per Mcf 
until January 1, 1968, or until issuance of a final deci- 
sion in the Texas Gulf Area Proceeding, Docket No, AR- 
64-2, whichever is earlier. The level at which prices 
will be triggered or redetermined is apparently at the 
19-cent price level, which reflects other prices now in 
effect in the area (although subject to refund) and repre- 
sents the highest increased price which we have previ- 
ously permitted to be filed without ordering an immedi- 
ate hearing. We note that this triggering level is, con- 
sistent with our Order No, 296 issued April 5, 1965, 
which, of course, related only to applications filed after 
April 15, 1965. The in-line moratorium level must be 
based on the triggering level; therefore, if any of the 
producers involved here have a factual basis for taking 
a contrary view of the establishment of a moratorium at 
this level, they have opportunity so to state in applica- 
tions for rehearing. 


Ordinarily, where there are appropriate provisions 
in the temporary certificates we provide for refunds of 
the difference between the amounts collected by the pro- 
ducers and what should have been collected under the in- 
line prices determined. However, where there are no 
refund provisions in the temporary certificates in other 
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proceedings, we have deferred action until the equities 
involved could be determined in accordance with P.S.C. 
v. F.P.C., 329 F.2d 242 (CADC, 1964). 


In the present proceeding there are only two applica- 
tions involving certificates with refund conditions and 
prices above the in-line price here determined. These 
are the applications of The Superior Oil Company in 
Docket No, CI63-584 and Pan American Petroleum Cor- 
poration in Docket No. C¥63-1445, both relating to sales 
at 17.5 cents per Mcf under contracts dated in the post- 
Policy Statement period. In the case of these two appli- 
cations we shall provide for refunds but require that the 
producers hold 


5/ Houston Texas Gas & Oil Corp., 16 FPC 118, 141-142, 
17 FPC 303, 310. 
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the amounts involved until it is determined who is entitled 
to them as we have done in other proceedings. In the 
case of all other applications where the price charged 
under the temporary certificates is greater than the in- 
line prices here prescribed we shall defer determination 
of whether refunds should be ordered. 


In accordance with the recommendations of the ex- 
aminer and our past practice we shall condition the cer- 
tificates issued in these proceedings to provide that take- 
or-pay clauses are subject to the Commission's ultimate 
disposition with respect to such provisions in the rule- ; 
making provision in Docket No. R-199, subject to the lim- § 
itation that producers will not be required to file amended 
take-or-pay provisions for less than 80 percent of the an- 
nual contract quantities. Some of the producers contend 
there is no evidence in support of this condition and that 
it is too indefinite. In our opinion no evidence is neces- 
sary to show that consumers involved should receive the 
protection of the final result of the proceedings in R-199, 
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subject to a limitation specifically designed to make the 
producer certificates sufficiently definite. 


The Commission further finds: 
ee es sion further i1nds: 


(1) Applicants listed in Appendices A and B of this 
opinion are engaged in the sale of natural gas in interstate 
commerce for ultimate public consumption and each is, 
therefore, a "natural-gas company" within the meaning 
of the Natural Gas Act. 


(2) The sales of natural gas hereinbefore described, 
as more fully described in the applications, are made in 
interstate commerce, subject to the jurisdiction of the 
Commission, and such sales, together with the construc- 
tion and operation of any facilities subject to the jurisdic- 
tion of the Commission necessary therefor, are subject 
to the requirements of subsections (c) and (e) of Section 
7 of the Natural Gas Act. 


(3) Subject to the requirements of our order herein 
and the conditions attached to the certificate herein is- 
sued, the applicants listed in Appendices A and B except 
for those in (6) below are able and willing properly to do 
the acts and to perform the services proposed, andto con- 
form to the provisions of the Natural Gas Act and the re- 
quirements, rules and regulations of the Commission 
thereunder, 


(4) The sales of natural gas by the independent pro- 
ducers listed in Appendices A and B, except for those 
in (6) below together with the construction and operation 
of any facilities subject to the jurisdiction of the Com- 
mission necessary therefor, are and have been required 
by the public convenience and necessity, and certificates 
therefor should be issued as hereinafter ordered and 
conditioned. 


(5) The conditions attached to the certificates herein 
issued are required by the public convenience and neces- 
sity. 


(7302) 
[7302] 


(6) The applications of Hawkins & Hawkins in Docket 
No. G-18077, Kilroy Properties in Docket No. CI60-478 
and Skelly Oil Company in Docket No. G-20155 should be 
dismissed. 


(7) Except as herein granted, the exceptions to the 
examiner's decision should be denied. 


The Commission orders: 


(A) Certificates of public convenience and necessity 
are issued to the several applicants listed in Appendices 
A and B (except for Hawkins & Hawkins, Docket No. G- 
18077, Kilroy Properties, Docket No. CI60-478, andSkel- § 
ly Oil Company, Docket No. G-20155) for the sale of natu- § 
ral gas in interstate commerce for resale as proposed in 
the several applications, together with the construction 
and operation of any facilities subject to the jurisdiction 
of the Commission necessary therefor, upon the terms 
and conditions set forth below. 


(B) Certificates issued to the applicants listed in Ap- 
pendix A are conditioned to prohibit a total initial price, 
including all reimbursements and charges, greater than ; 
16.0 cents per Mcf at 14.65 psia, and certificates issued 
to the applicants listed in Appendix B are conditioned to 
prohibit a total initial price, including all reimbursements 
and charges, greater than 17.0 cents per Mcf at 14.65 
psia. In each case these prices shall remain in effect un- 
til lawfully changed in the manner provided by the Natu- 
ral Gas Act. 


(C) Each certificate issued in paragraph (A), is fur- 
ther conditioned to provide for a moratorium on the filing 
of all price increases in excess of 19 cents per Mef at 
14.65 psia, inclusive of tax reimbursement until January 
1, 1968, or until issuance of a final decision in Docket 
No. AR64-2, whichever is earlier. 


(D) Within 60 days from the date of issuance of this 
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order each of the applicants receiving certificates in 
paragraph (A) hereof, whose proposed total initial price 
exceeds the limits set forth in paragraph (B) shall file 
a supplement to its presently filed rate shcedule effec- 
tive as of the date of this order, related to its respec- 
tive application, reflecting the conditioned price as the 
total initial price in lieu of the higher initial price pro- 
vided in the contract; provided that with respect to the 
reduction in rates hereby ordered, applicants need not 
comply with the detailed submittal provisions of Section 
154.94(f) of the Regulations under the Natural Gas Act. 


(E) The Superior Oil Company in Docket No. CI63-584 
and Pan American Petroleum Corp. in Docket No. CI63- 
1445 shall compute amounts to be refunded to Florida 
Gas Transmission Co, The refund shall include the dif- 
ference between the amount charged and collected from 
Florida Gas and 17 cents per Mcf applied to all volumes 
paid for by Florida Gas from the date of 
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the first delivery of natural gas under temporary authori- 
zation until the date of this order. Interest shall be in- 
cluded at a rate of 7 percent per annum to the date of this 
order. Within 90 days from the date of this order Superi- 
or and Pan American shall submit a report to the Com- 
mission, and serve a copy on Florida Gas, setting forth 
the amount of refund related to each subject rate schedule 
(showing separately the principal and applicable inter- 
est), the basis used for such determination, the period 
covered, and a letter from Florida Gas agreeing to the 
corrections of the amounts. 


(F) Superior and Pan American shall retain the 
amounts shown in the report required under paragraph 
(E) above, subject to further order of the Commission di- 
recting the disposition of those amounts. 


(G) If Superior and Pan American elect to commingle 
these retained refunds with their general assets and use 
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them for their corporate purposes, they shall pay inter- 
est thereon at the rate of 4-1/2 percent per annum on all 
funds thus available from the date of this order to the 
date on which they are paid over to the person ultimately 
determined to be entitled thereto in a final order of the 
Commission. 


(H) If Superior and Pan American elect to deposit the 
retained refunds in a special escrow account, they shall 
each tender for filing within 90 days of the issuance of 
this order an executed Escrow Agreement, conditioned 
as set out below, accompanied by certificate showing serv- 
ice of a copy thereof upon Florida Gas. Unless notified 
to the contrary by the Secretary within 30 days from the 
date of filing thereof, the Escrow Agreement shall be 
deemed to be satisfactory and to have been accepted for 
filing. The Escrow Agreement shall be entered into be- 
tween each producer and any bank or trust company used 
as a depositor for funds of the United States Government 
and the agreement shall be conditioned as follows: 


(i) The producer, the bank or trust company, and 
the successors and assigns of each, shall be held and 
formally bound unto the Federal Power Commission 
for the use and benefit of those entitled thereto, with 
respect to all amounts and the interest thereon de- 
posited in a special escrow account, subject to such 
agreement, and such bank or trust company shall be 
bound to pay over to such person or persons as may 
be identified and designated by final order of the Com- 
mission and in such manner as may be therein spe- 
cified, all or any portion of such deposits and the in- 
terest thereon. 


(ii) The bank or trust company may invest and re- 
invest such deposits in any short-term indebtedness 
of the United States or any agency thereof or in any 
form of obligation guaranteed by the United States 
which is, respectively, payable within 120 days as the 
said bank or trust company in the exercise of its 
sound discretion may select. 
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(iii) Such bank or trust company shall be liable on- 
ly for such interest as the invested funds described 
in paragraph (2) above will earn and no other interest 
may be collected from it. 


(iv) Such bank or trust company shall be entitled 
to such compensation as is fair, reasonable and cus- 
tomary for its services as such, which compensation 
shall be paid out of the escrow account to such bank 
or trust company. Said bank or trust company shall 
likewise be entitled to reimbursement for its reason- 
able expenses necessarily incurred in the administra- 
tion of this escrow account, which reimbursement 
shall be made out of the escrow account. 


(v) Such bank or trust company shall report to the 
Secretary quarterly, certifying the amount deposited 
in the bank or trust company for the quarterly period. 


(I) With respect to the applications of all producers 
listed in Appendices A and B except The Superior Oil 
Co., Docket No. CI63-584, Humble Oil & Refining Co., 
Docket No. CI63-1057, Tidewater Oil Company, Docket 
No. CI63-1134, and Pan American Petroleum Corp., 
Docket No. CI63-1445, the decision whether refunds 
should be ordered as a condition to the permanent cer- 
tificates is deferred for subsequent determination. With- 
in 30 days from the date of issuance of this order the 
parties to this proceeding, to the extent desired, may 
file briefs directed to the issue whether refunds should 
be ordered in any or all of the dockets and the extent of 
such refunds, if any. Replies may be filed within 10 days 
of service of the briefs. Any party who wishes to intro- 
duce into the record evidence as to additional facts 
which might bear upon the ultimate determination of this 
matter shall file with its brief, within 30 days from the 
date of issuance of this order, a statement of such addi- 
tional facts and of the evidence by which it is proposed 
to establish. such facts. 
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(J) The certificates herein issued, are upon the ex- 
press condition that the allowance of the take-or-pay pro- 
visions in the applicant's contract or amendment is sub- 
ject to the Commission's ultimate disposition with re- 
spect to such provisions in the rule-making proceeding 
in Docket No. R-199. Upon the establishment, by regula- 
tion or policy statement, of a general policy governing 
such provisions in producer contracts, each applicant 
shall within 30 days, file its amended rate schedule in 
conformity therewith, acceptable to the Commission, pro- 
vided that the applicant shall not be required to file a 
take-or-pay provision for less than 80 percent of the an- 
nual contract quantity and, provided further, that any rate 
schedule changes or modifications to be made in accor- 
dance with this paragraph shall be prospective only. 


[7305] 
(K) The certificates issued by paragraph (A) hereof 


are not transferable and shall be effective only so long 

as each respective applicant continues the acts and opera- 
tions hereby authorized in accordance with the provisions 
of the Natural Gas Act and the applicable rules, reg- 
ulations and orders of the Commission. 


(L) The grant of the certificates and amendments 
herein shall not be construed as a waiver of the require- 
ments of Section 4 of the Natural Gas Act, or of Part 154 
of the Regulations thereunder except as specifically pro- 
vided in paragraph (C) hereof. Such grant is without prej- 
udice to any findings or order which have been or may 
hereafter be made by the Commission in any proceeding 
now pending or hereafter instituted by or against the ap- 
plicants or any one of them. Further, the action in this 
proceeding shall not foreclose nor prejudice any further 
proceedings or objections by the Commission relating to 
the operation of any price or related provision in the gas 
purchase contracts or amendments here involved. 


(M) The applications of Hawkins & Hawkins, Docket 
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No. G-18077, Kilroy Properties, Docket No. CI60-478, 
and Skelly Oil Company, Docket No. G-20155, are dis- 
missed, subject however to the proceedings relating to 
refunds provided for in paragraph (I) above. 


(N) The examiner's decision is adopted as the deci- 
sion of the Commission except where inconsistent here- 
with as in the determination of the in-line price during 
the post-Policy Statement period. 


(O) Exceptions not granted are hereby denied. 
By the Commission. 


Commissioner Bagge concurring filed a separate 
statement appended hereto. 

Commissioner Black dissenting, joined by 
Commissioner Ross, filed a separate statement 
appended hereto. 


(SEAL) Joseph H. Gutride, 
Secretary. 


[7306] 
(Issued September 22, 1965) 
BAGGE, Commissioner, concurring: 


I agree with the result of this proceeding. Iam com- 
pelled to add a word, however, because I believe that 
something else needs to be said about in-line determina- 
tions generally. 


In considering the proper in-line price here, I started 
as we all must with the basic proposition that our essen- 
tial task is to hold the line as it in fact existed as of the 
period of the contracts in issue rather than as it existed 
at some other period of time. The critical point here, as 
the Commission decision points out, is that the weighted 
average of nonsuspect prices of permanent certificates 
during the post-policy statement period was approximate- 
ly one cent (16.17¢ per Mcf) more than the price for the 
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weighted average for such sales in the pre-policy period 
(15.23¢ per Mcf). The fact that we here find the in-line 
price for the later period to be one cent higher than the 
earlier one is, therefore, hardly surprising. The weight- 
ed average prices, of course, do not in themselves deter- 
mine the proper in-line price here any more than the Tex- 
aco Seaboard case. Moreover, I agree with my col- 
leagues in the majority that unless we give some consid- 
eration to the sales temporarily certificated in the post- 
policy period, we would necessarily be ignoring a sub- 
stantial portion of the relevant evidence. 


The question is, of course, how much weight should be 
given to such evidence. The answer to this question is 
not subject to any precise mathematical formula. It nec- 
essarily involves a matter of informed judgment upon 
which, in the final analysis, our in-line determination 
ultimately rests. 


The specific price determination resulting from these 
exercises of judgment have been expressed in the past in 
terms peculiar to these proceedings. I do not find them 
helpful. I assume that they exist only because there may 
be no alternative for the contesting parties to express 
or for the Commission to adjudicate divergent economic 
interests pending a just and reasonable determination un- 
der Section 5 other than through these pious incantations. 
Iam, as yet, however, not committed to the dogma of in- 
line price determination apologetics. I would prefer to 
realistically recognize the fact that the final figure to 
be determined necessarily is essentially a judgment fac- 
tor. In my case this judgment also recognizes the exis- 
tence of and takes into account the existing guideline 
price. 


Even if the guideline price in Texas District No. 3 
were not 17¢, however, I am convinced that an in-line 
price determination approximating this figure would be 
a proper one on the present record, That the two 
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prices coincide is to me, however, a matter of satisfac- 
tion rather than dismay. The Commission makes clear 
that the guidelines cannot determine the in-line price. 
Here, in fact, the guidelines in existence during most of 
the period was a higher 189 price. There is certainly 
no merit, however, in this already complex methodology 
of fixing initial prices during the period immediately 
prior to the establishment of area rates in artifically 
separating guideline and in-line prices. On the contrary 
to the extent to which, within the dialectics of in-line 
price determination, they can be made to coincide, the 
public and the industry will substantially benefit from 
the certainty derived therefrom. 


/s/ Carl E. Bagge 
Commissioner 


[7308] 
(Issued September 22, 1965) 
BLACK, Commissioner, dissenting: 


In my opinion there is no valid support for an in-line 
price in Texas Railroad District 3 in excess of 16¢ per 
Mcf. The majority errs in relying on temporaries to sup- 
port its findings, in affording weight to the sales certi- 
ficated under Commission policies which since have been 
repudiated by the Courts and the Commission, and in af- 
fording weight to our guideline policy statement. 


The majority relies on the Amerada proceeding 1/ as 
precedent for its use of temporary certificates in estab- 
lishing an in-line price. Although I participated with the 
majority in that proceeding, were that case before us now 
I would express different views. I do not believe that it 
is consonant with our responsibilities under the Natural 
Gas Act as interpreted by the courts for us to rely on 
temporary prices in cases at issue before us in deter- 
mining an in-line price. As the Court in UGI v. FPC, 


283 F.2d 824 noted: 
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‘When an order certificating an initial rate is under 
Court or Commission review, it is possible that the 
certificate may be eventually denied or price con- 
ditions may be attached. In our opinion an existing 
rate subject to such a hazard does not provide a 
reasonably reliable basis upon which to predicate 

a price line.” [Emphasis added] 


The majority here does violence even to the justifica- 
tion for its use of the temporaries in Amerada. It is 
there argued that the examiner's basic error in refusing 
to give weight to the temporary certificates was that in 
doing so he ignored the bulk of the evidence; that substan- 
tial volumes of gas were not moving under permanent cer- 
tificates; and, that this distinguished it from Skelly 2/ 
where substantial volumes of gas moving under 


1/ Amerada Petroleum Co., et al., Docket Nos. CI62- 
1544, et al., Opinion No. 422, 31 FPC 623 (1964). 


2/ Skelly Oil Co., et al., Docket Nos. G-18638, et al., 
Opinion No. 362, 28 FPC 401 (1962). 


[7309] 


permanent certificates were available for study. In the 
present proceeding there are but 441,317 Mcf (estimated 
first month volumes) under temporary certificates in the 
post policy statement period as contrasted to more than 
1,630,000 Mcf under permanent certificates in the same 
period. Thus, even assuming the propriety of the major- 
ity's reliance on temporary certificates under the limited 
exception to the general rule recognized in Amerada, 
there is no justification for the use of such evidence in 
this proceeding. 


In the Union Texas case, 3/ we held that an in-line q 
price, once established is presumed to continue in the ab- 
sence of evidence to the contrary. The Commission on 
essentially the same evidence as here at issue but with- 


300 


(7309-7310) 


out reliance on the temporary certificates or affording 
weight to the suspect certificates at 20¢ per Mcf found 
the appropriate in-line price for this area to be 16¢ per 
Mcf. There has been presented here no evidence of new 
facts of significance to justify a change in that finding. 

I, therefore, concur in the majority's conclusion that the 
appropriate in-line price for the area continues to be 
16¢ per Mef at 14.65 psia. 


Turning to the period following the issuance of our 
General Policy Statement on September 28, 1960, sever- 
al facts emerge. First, as Respondent's evidence clear- 
ly shows, there is no significant difference in contract 
pricing levels in the area between the pre and post policy 
statement eras. Secondly, as Staff evidence clearly shows 
the average certificate pricing levels are inflated by the 
influence of certificates issued under Commission poli- 
cies which have since been reversed. Thus, where the 
majority table outlines but a few sales certificated at 
prices above 16.2¢ (11 out of 53 in the pre policy period), 
it has properly noted that these are suspect by virtue of 
Court reversal of the principles applied by the Commis- 
sion in their issuance. However, what the majority fails 
to recognize is that the post policy statement 18¢ perma- 
nent certificates are subject to essentially the same de- 
fect. For, in issuing Texaco Seaboard, Inc., 4/ we cor- 
rected an error in the level at which the guideline price 
was established for Texas Railroad District 3, adjusting 
that price from 18¢ to 17¢ per Mcf. 


3/ Union Texas Petroleum, et al., Docket Nos. G-13221, 
et al., Opinion No. 436, 32 FPC 254, 260 (1964). 


4/ Texaco Seaboard, Inc., et al., Docket Nos. CI61-118, 
et al., Opinion No. 383, 29 FPC 593, 599 (1963). 


[7310] 


Surely where, as here, the principle permitting the issu- 
ance of certificates at 18¢ has been proven erroneous, 
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those certificates like their 20¢ counterparts in the pre 
policy period should be discounted. 


It is of interest to note that the 17¢ price found for the 
post policy period is higher than the price at which other 
gas is sold under permanent certificates except for the 
comparatively large volumes at 18¢ per Mcf, and is high- 
er than 24 sales out of 27 (89%) representing 41% of esti- 
mated first month volumes. It is also higher than the 
weighted average price under permanent certificates of 
16.17¢ per Mcf. In these circumstances the legally rel- 
evant evidence for this period dictates a price not in ex- 
cess of 16¢. 


The majority, however, elects a quite contrary course. 
Since it cannot support its predetermined 17¢ level by 
reliance on permanent certificates, it seeks to support 
its conclusions by alluding to the support to be had in the 
prices at which temporary certificates were issued dur- 
ing this period, and to the fact that this price coincided 
with the guideline prices. Even assuming the validity of 
relying on the temporary certificates here at issue, those 
issued during this post policy period under policies which 
have since been recognized as erroneous and discontin- 
ued should be afforded little, if any, weight. Those tem- 
poraries issued at prices above the pricing levels now 
recognized as constituting the appropriate guideline 
should be at least discounted in weight, if not, as I be- 
lieve, disregarded in their entirety. 


I am perplexed by the majority's insistence that sta- 
bility of gas prices can be achieved only by giving the 
Commission's guideline prices consideration in arriving 
at the in-line determination. Stability is precisely the 
objective I would hope to achieve. I have made no sug- 
gestion that we should "roll back" the price of gas in 
Texas District 3. I would maintain the in-line price 
level and the guideline price level most recently deter- 
mined. This, in my view, achieves stability. The ma- 
jority, though, by its action today has raised the price of 


—— 


gas. This concept of "stability" is a strange one. 
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The Commission majority misunderstands the nature 
and purpose of our guideline prices. They are deter- 
mined by the Commission in camera without the benefit 
of any hearing or record to assist us and with no ration- 
ale to inform the industry or the consumer how they were 
arrived at. They are, in fact, only guidelines. 


[7311] 


A review of the Commission opinions 5/ wherein cor- 
rections have been made to the original guideline pricing 
levels shows that the Commission has sought to maintain 
its guideline prices at approximately 1¢ above the in-line 
price. This has merit. The guideline price is essential- 
ly a statement of settlement policy authorizing issuance 
of permanent certificates without litigation provided no 
parties intervene. In issuing our original policy state- 
ment, we expressly provided "their use will not deprive 
any party of substantive rights." 6/ 


Our policy statement has provided a valuable admin- 
istrative tool which has greatly simplified the adminis- 
tration of the Act and has expedited our certificate work. 
The producers have largely accepted our guideline prices 
because they are generous and because the parties have 
been spared lengthy and costly litigation. They have, 
therefore, served a useful purpose. But when the issue 
of initial price is forced to hearing and is brought before 
us on a formal record for in-line determination, it is not 
logical that such determination should be influenced in 
any substantial way by our seat of the pants guideline 
prices. The certificates we issue now at prices influ- 
enced by the higher guideline prices in turn become the 
evidentiary subject matter for future cases, and if past 
Commission practice is followed, we can expect the 
guideline price to be increased to 18¢. 


Commissioner Ross joins me in this dissenting state- 
ment. 


/s/ David S. Black, Commissioner 
5/ Skelly, supra. Texaco Seaboard, supra. 
6/ 24 FPC 818, 819 (1960). 
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Date of 
Contract 


Certificate 
cL Docket 
Humber 


Ga1848): 


Seller 


Buyer 
John A. Newman 
Florida Gas Transmission Co. 


Kilroy Properties, Inc. 
Trunkline Gas Company 


12-10-58 


9-16-58 


W..S. Kilroy 

Florida Gas Transmission Co. 1-22-59 
‘Callery Properties, Inc. 

Florida Gas Transmission Co. 1-14-59 
Gregory J. Gallagher 

Florida Gas Transmission Co. 2-2-59 
H. L. Hawkins & H. L. Hawkins Jr. 

Florida Gas Transmission Co. 


Skelly of1 Company 
Florida Gas erenensesica ee: 


1-30-59 


8-1-59 


‘The Superior O41 Company 

Florida Gas Transmission Co. 8-1-59 
Gregory J. Gallagher 

Florida Gas Transmission Co. 


9-15-59 


Shell Oil Company 
Florida Gas Transmission Co. 4-15-59 
The Sparta O11 Company 


Florida Gas Transmission Co. 9-10-59 


Count 
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Initial Price 
Including Tax and 
Other Reimbursements 


(at 14.65 psia) 


17.5 cents 


Location 
Estimated First 
Field Month's Production 
Brazoria 
Lockridge 


Galveston 
Arcadia 


10,000 Mcf 


15,000 


Matagorda 
Palacios 1,500 
Matagorda 
Palacios 1,500 
Matagorda 
Palacios 3,000 


Brazoria 
Lockridge 3,750 
Matagorda 
Pheasant 3,906. 
Matagorda 


Pheasant _ 39T50 


. Matagorda 


Pelacios 


Galveston 
E. Bay 


Galveston 
League City W. 


Appenaix A [P2g2 2 of 2) 


(7313- (314) 


Initial Price 
Certificate Location Including Tax and 
. Docket Seller Date of County Other Reimbursements Estimated First 
Humber Buyer Contract Field (at 14.65 psia) Month's Production 


C160-497 Marathon O11 Company Matagorda : 
Florida Gas Transmissicn Co. 2-18-59 Palecios 18.0 cents 1/ 7,120 Mef 


‘CI60-343 Robert Mosbacher Colorado ; 
Tennessee Gas Transmission Co. 1-30-60 Englehart § 16.16947 2/ "3,000 


CI60-434 North Central 011 Corp. Matagorda 
Tennessee Gas Transmission Co. 3-15-60 N. Blessing 16.16947 2, / 


CI60-496 Cc. W. Coffey Matagorda 
Tennessee Gas Transmission Co. 3-28-60 Blessing 16.16947 2/ 


CI60-h95 Woods Exploration & Producing Co. Wharton 
Tennessee Ges Transmission Co. 4-18-60 E. Bernard 16.16947 3/ 


CI60-642 Ben H. Schnapp Chambers 
Tennessee Gas Transmission Co. 4-6-60 Petkas 16.16947 2 / 


CTE1-468 031 Reserves Corpore* ton Newton 
Trunkline Gas Company 6-21-60 Quicksand Creek 17.0 y/ 


Kirby Petroleum Company Matagorda 
Florida Gas Transmission Co. 3-22-60 S. Hamman 17-5 5/ . 


Marathon Oil Company Matagorda 
- Florida Gas Transmission Co. 1-25-60 Palacios 18.0 1/ 


Sun O11 Company * Galveston 
Trunkline Gas Company 3-3-60 Sarah White 20.0 


[7314] 


FOOTNOTES 
(Appendix A) 
1/ Contract was amended to reflect 18 .0¢/Mcf base rate 4/ Includes 0.25¢/Mcf d i i 
Bs lehydr 
instead of the original 18.5¢/Mcf base rate. as os eh ans 


2/ Includes 0.21931¢/Mcf dehydrati 5/ Buyer exercised option to purchase gathering system 
TESS TURE ES CEES whereupon rate was reduced by 2.0¢/Mcf. Seller has 
3/ Subject to 0.21931¢/Mcf dehydration charge, which to refund amounts over 15.5¢/Mcf subsequently to 
will be deducted by buyer. 10-10-61. 
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Initial Price 
Including Tax and 
Other Reimbursements 


Certificate 
Docket 
Number 


Location 
County 
Field 


Estimated First 
Month's Production 


Date of 


Seller 
Contract 


Buyer. 


CI61-1682 
cr61-1221 
CI61-1262, 
‘CI61-1283 
Aes 
CI61-1346 


CI61-1345 


CI61-1344 


CI61-1343 


CI62-1152 


Placid O11 Company 
Natural Gas Pipeline Co. 


H. Le. Hunt 
’ Natural Gas Pipeline Co. 


H. L. Hunt 
Natural Gas Pipeline Co. 


Hassie Hunt Trust 
Natural Gas Pipeline Co. 


George R. Brown 
Floride Gas Transmission 


N. B. Hunt 


Natural Gas Pipeline Co. 


Lamar Hunt Trust Estate 
Natural Gas Pipeline Co. 


Caroline Hunt Trust Estate 
Natural Gas Pipeline Co. 


Caroline Hunt Sends 
. Natural Ges Pipeline Co. 


A. F. Childers, Jr. 
Florida Ges Transmission 


of America 
of ee 
of America 
of America 
Co. 

of America 


of America 


of America 


of America 


Co. 


12-15-60 


12-15-60 


12-15-60 


12-15-60 


1-12-61 


2-15-61 
2-15-61 
2-15-61 
2-15-61 


1-17-62 


(at 14.65 psia) 
Galveston 


Alta Loma 18.0 cents 1/ 11,000 Mcf 
Brazoria ‘ 
City of Alvin 18.0 2/ 3/ 
Galveston , 
Alta Loma 18.0 2/ 
Galveston 
Alte Loma 18.0 2/ 
Matagorda 
Pheasant 17.5 
Brazoria 
Chenango 18.0 1/ 
Brazoria 


Chenango 


Brasoria 
Chenango 


Brazoria 
Chenango 
Wharton 
James Creek 


18.0 1/ 
18.0 1/ 
18.0 1/ 


17-5 
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: Initial Price 
Certificate Location Including Tax and 
Docket Seller Date of County Other Reimbursements Estimated First 
Number ace Contract Field (at 14.65 psia) Month's Production 


CI63-584 The Superior Oil Co. Brazoria 
: Florida Gas Transmission Co." 9-20-62 Oliver 17-5 cents 15,500 Mcf 


-C163-672 Skelly O41 Company Matagorda 
Natural Gas Pipeline Co. of America 10-16-62 E. Bay City 18.0 169,200 


CI63-1057 Humble O11 & Refining Co. Newton 
Trunkline Gas Company 1-21-63 Quicksand Creek 17.0 4/ 18,000 


CI64-677 Humble Oil & Refining Co. Brazoria 
Natural Gas Pipeline Co. of America 101-63 Pledger Miocene 17.0 


CI63-1134 Tidewater O11 Company Newton 
Trunkline Gas Company 1-30-63 Quicksand Creek 17.0 4/ 


CI63-1445 Pan American Petroleum Corp. Matagorda 
Florida Gas Transmission Co. 2-12-63 Palacios 17.5 


lf. Temporary certificate conditions initial 20.0¢/Mcf rate down to 18.0¢/Mcf. Rate escalates to 23.0¢/Mcf ~ 
efter 10 years. : 


Temporary certificate conditions initial 20. O¢/Mcf rate down to 18.0¢/Mcf. Rate escalates to 22.0¢/Mcf 
after first 4 years. ; 


Includes 0.25¢/Mcf dehydration reimbursement. 


2 
3/ Billing statement not filed. 
| 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


H. L. Hawkins & H. L. Hawkins, Jr.,) 
Operator, etal. ) 


Docket No. 6-18077, etal. 
ERRATA NOTICE 
(October 7, 1965) 
OPINION NO. 475 


OPINION AND ORDER ISSUING CERTIFICATES 
OF PUBLIC CONVENIENCE AND NECESSITY, 
DETERMINING IN-LINE PRICE, AND PROVIDING 
FOR REFUNDS 


(Issued September 22, 1965) 
Page 3, line 6, after "properties" add: 


"In addition Ben H. Schnapp (Operator), etal., Docket - 
No. CI60-642, were permitted to abandon their salein 
James D. Heldt (Operator), St al., Docket No. G-3277, 
et al., order issued July 14, 1965, subject to any nec- 
essary refund, so that this application will be dis- 
missed." 


Page 6, first full paragraph, lines 8-9 after "levels," in- 
sert "and"; strike ", and very large volumes at 20 
cents". 


Page 12, paragraph (6), line 2, after "C1I60-478" add: ", 
Ben H. Schnapp (Operator), et al., Docket No. CI60- 
642," 


Page 12, paragraph (A), line 3, after "CI60-478," add: 
"Ben H. Schnapp (Operator), et al., Docket No. CI60- 
642," 


Page 14, paragraph (I), line 8, change "Docket No. CI63- 
1057" to read: "Docket Nos. CI63-1057 and CI64- 
677". 
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Page 15, paragraph (M), line 2, after "CI60-478," add: 
"Ben H. Schnapp (Operator), et al., Docket No. CI60- 
642,"". 


Joseph H. Gutride, 
Secretary. 


[7418] 


BEFORE THE 
FEDERAL POWER COMMISSION 


Hawkins and Hawkins et al.) Docket Nos. G-18077 et al. 
APPLICATION FOR REHEARING 


Pursuant to the requirements of Section 19 of the Nat- 
ural Gas Act, the Public Service Commission of the State 
of New York hereby applies for rehearing of Opinion No. 
475 and the accompanying order issued herein on Sep- 
tember 22, 1965. 


Before proceeding to a detailed specification of error, 
we would like to comment on the majority's statement 
that 


"| if we based our determination wholly on per- 
manent certificates, the result would be a freeze 
of the price line, and the proceeding would accom- 
plish nothing." (mimeo. p. 6) 


This statement expresses in slightly different language 
the philosophy originally announced by the Commission 4 
seven years ago in its unfortunate Transco-Seaboard de- 
cision—a decision that was, of course, summarily re- 
versed by the Supreme Court in 1959. In Transco-Sea- 
board, the Commission tartly rejected the suggestion 
“advocated by some" that it should 


"act as a kind of peace-time OPA for the natural 
gas producing industry and...undertake to pre- | 
vent all price increases .. . On the basis of aprice- 4 
ceiling type of regulation". Transcontinental Gas 
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Pipe Line Corp., Op. 315, 20 FPC 264 at 273 (1958), 
reversed Public Service Commission of New York 
v. F.P.C., 361 U.S. 195 (1959). 


While we felt in 1958, as we feel now, that the FPC's po- 
sition was untenable and wholly inconsistent with the pur- 
pose of the Natural Gas Act, we were 


[7419] 


aware in 1958, as we are not aware now, that certain fac- 
tors might be cited in mitigation of the Commission's ac- 
tion: (1) The 1958 Commission did not believe that pro- 
ducers should be regulated; (2) the 1958 Commission had 
not had the benefit of the host of court decisions—all 
handed down subsequent to 1958—that defined the FPC's 
responsibilities in reviewing initial prices under Section 
7; (3) the 1958 Commission probably believed (albeit mis- 
takenly) that unless it authorized the out-of-line prices, 
interstate pipelines would be unable to acquire needed 
reserves. 


As for the suggestion that a proceeding which holds 
the line "accomplishes nothing", we wouldinvite the Com- 
mission's attention to Public Service Commission of New 
York v. F.P.C., 287 F.2d 146 (D.C. Cir. 1960), where, at 
150, the court held that in Catco 


"the Supreme Court meant to impress upon the 
Commission an interpretation of 'public interest' 
which . . . demands a real administrative effort to 
hold back prices." 


Specification of Error 


1. The Commission erred in holding that a certificate 
applicant may be granted a certificate of public conven- 
ience and necessity without any record demonstration 
that there is a public need for the service proposed. 


2. The Commission erred in holding that a certificate 
applicant may be granted a certificate of public conven- 
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ience and necessity to undertake a new sale to a pipeline 
that is presently unable to take the minimum quantities it 
is obligated to take or pay for under its existing gas sup- 
ply contracts. 


[7420] 


3. The Commission erred in holding that the proper 
initial-price-conditioning level can change with time. 


4. The Commission erred in holding that the proper 
initial-price-conditioning level can be affected by the 
Commission's Policy Statement guideline levels. 


5. The Commission erred in holding that the proper 
initial-price- conditioning level can be determined or af- 
fected by the prices contained in ex parte temporary cer- 
tificates. 


6. The Commission erred in holding that, in determin- 
ing the proper initial-price-conditioning level, weight 
should be given to the prices negotiated in producer- 
pipeline contracts (but not certificated by the Commis- 
sion). 


7. The Commission erred in according weight to three 
18¢ sales to Natural Gas Pipeline Company that were 
permanently certificated after an abridged hearing, on 
the basis of inadequate notice. Such sales are clearly 
"suspect"; without them, the Commission's 17¢ in-line 
finding cannot stand. The facts with respect to these 
three sales are as follows: The three dockets— Humble 
Oil & Refining Co., C1I63-621; Pan American Petroleum 
Corp., CI63-656; and Tidewater Oil Co., CI63-650—were 
consolidated with 110 others by omnibus notice of Janu- 
ary 28, 1963, 28 Fed. Reg. 995. The notice gave no indi- 
cation that an issue in the proceeding would be the in-line 
price for Texas Railroad District 3—in fact, it did not 
even indicate that these three sales were from District 
3—nor was the notice served on the New York Commis- 
sion, despite New York's participation in every District 
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3 in-line proceeding heard by the FPC. The consolidated 
proceeding, involving 


[7421] 


sales from virtually every pricing area in Texas, Lou- 
isiana, Kansas, Oklahoma, West Virginia, and Utah, was 
processed, in the absence of intervention, under the 
abridged hearing procedure. Certificates to 111 pro- 
ducers (including the three District 3 applicants) were 
issued by order dated March 12, 1963. That order, which 
does not even show the prices at which the certificates 
were issued, was apparently considered by the Commis- 
sion to be so lacking in precedential value that it was not 
published in the FPC Reports for March 1963. Under 
these circumstances, reliance on these sales here would 
not only violate the suspect-price doctrine but would 
amount to a denial of due process to the New York Com- 
mission, 


8. The Commission's finding that the in-line price 
for the pre-Policy Statement period is 16.0¢ is contrary 
to the weight of the evidence, and is arbitrary and unrea- 
sonable in that such finding necessarily reflects the im- 
pact of the clearly erroneous Coastal certification. 


9. The Commission erred in excluding sales to Valley 
Gas Transmission Company from its price distribution 
table. Valley has previously, and officially, been classi- 
fied as a pipeline company, and the Commission cannot 
change Valley's classification back and forth to manipu- 
late price distribution statistics in a way that will sup- 
port a preconceived result. 


10. The Commission erred in issuing certificates at 
16¢ and 17¢ in the absence of a finding—which could not 
be made on this record—that needed gas would not be 
forthcoming at lower prices. 


11. The Commission erred in failing to decide the 
refund issue and in failing to order immediate refunds 
of excess amounts previously collected 
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under the out-of-line temporary certificates. 
Conclusion 


This application, filed pursuant to statutory require- 
ment, seeks no further evidentiary hearing of this already 
too-long-delayed case. Rather it requests the Commis- 
sion to view seriously its price- review responsibilities 
under Section 7 and to fix a conditioning level that will 
afford real protection to the consumer. In March of 1963, 
the U.S. Court of Appeals for the D.C. Circuit advised 
this Commission that if it was to err in fixing a price- 
conditioning level, "it should err on the low side", Atlan- 
tic Refining Co. v. F.P.C., 316 F.2d 677 at 679. We think 
it is clear that in this case the Commission—in rejecting 
the views of the Examiner, its staff, and the two dissent- 
ing Commissioners—has erred on the high side. 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION 
OF THE STATE OF NEW YORK 


By /s/ Kent H. Brown, Counsel 
55 Elk Street 
Albany, New York 12225 


Morton L. Simons 
902 Federal Bar Building 
Washington 6, D. C. 


October 22, 1965 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O'Connor, Jr., Charles R. 
Ross, David S. Black, and Carl 
E. Bagge. 


Docket Nos. 


H. L. Hawkins & H. L. Hawkins, Jr., ) G- 18077 
Operator, et al. ) 


[7505] 


ORDER DENYING REHEARING AND GRANTING STAY 
(Issued November 17, 1965) 


The Hunt Interests 1/ on October 15, 1965, W. S. Kil- 
roy (Operator), et al. and Kilroy Properties Incorporated 
(Kilroy) on October 18, 1965, Sun Oil Company and Shell 
Oil Company on October 21, 1965, and Skelly Oil Compa- 
ny, The Superior Oil Company, Callery Properties, Inc. 
and the Public Service Commission of the State of New 
York on October 22, 1965, have filed applications under 
Section 19 of the Natural Gas Act for rehearing of our 
Opinion No. 475 and Order issued September 22, 1965, 

FPC _, in these proceedings. Motions for stay 
have been filed by Callery, Superior and Hunt. 


In Opinion No. 475 and Order we granted permanent 
certificates of public convenience and necessity under 
Section 7 of the Natural Gas Act to a number of produc- 
ers in Texas Railroad District No. 3, conditioned on a 
price of 16.0 cents per Mcf at 14.65 psia for the produc- 
ers whose contracts were made before issuance of the 
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Commission's Statement of General Policy No. 61-1 on 
September 28, 1960 (24 FPC 818) and 17.0 cents per Mcf 
at 14.65 psia for the producers whose contracts were 
dated after the issuance of the Policy Statement. Little 
more need be said about the basic problem of the proper 
initial rate, but further comments and corrections are 
appropriate with respect to some of the subsidiary is- 
sues. 


Several of the producers point out that their initial 
rates for the sales here in question have been superseded 
by later, increased rate filings which have gone into ef- 
fect under suspension and argue that the requirement in 
paragraph (D) of our order that they file rate schedule 
supplements reflecting the conditioned price is contrary 
to the Natural Gas Act and the Commission's orders in 
the other proceedings permitting the increased rates to 
go into effect. On the contrary we think that supplemen- 
tal rate schedule filings should be made by all producers 
whose initial rates exceed the levels found proper here 
in order to establish the appropriate filed initial rate for 
each producer. Where no superseding rates have become 
effective the producers will commence charging the ini- 
tial rates prescribed here from the date of filing the 
rates prescribed here. Where superseding rates have 
been permitted to go into effect, the producers will con- 
tinue to charge the superseding rates. 


In the case of such producers having no express re- 
fund provisions in their temporary certificates, the ques- 
tion of whether there should be 


1/H. L. Hunt, Operator, et al., H. L. Hunt, Hassie Hunt 
Trust, Operator, et al., Caroline Hunt Sands, Caro- 
line Hunt Trust Estate, Lamar Hunt Trust Estate, 
Nelson Bunker Hunt, Placid Oil Company, Operator, 


et al. 


(7506) 
[7506] 


refunds for the period prior to their putting their super- 
seding rates into effect will be determined upon comple- 
tion of the proceeding contemplated by paragraph (I) of 
Opinion No. 475. As for Superior in Docket No. CI63-584 
and Pan American in Docket No. CI63-1445, which do have 
refund provisions in their certificates but have not filed 
superseding rates, the refund period would extend from 
the date service commenced until the date the rates pre- 
scribed here are filed. Paragraphs (D) and (E) will be 
amended to clarify these points. 


The producers also contend that the 19-cent morato- 
rium level is not supported by the record. The 19 cents 
was originally determined in our order of February 24, 
1964 (Hassie Hunt Trust, Operator, et al., 31 FPC 447) 
as the lowest of the three highest prices in the area be- 
cause price redetermination clauses customarily provide 
for the rate to be redetermined on the basis of the high- 
est prices to three different purchasers in a given area. 
See Hassie Hunt Trust, Operator, et al., 31 FPC 946, 947. 
We believe the moratorium line should not have to be re- 
adjusted upward with each proceeding, for otherwise pro- 
ducers would be subject to varying moratorium levels 
within the same periods, and the moratorium would af- 
ford little protection to the public. 


Sun makes the point that in its Docket No. G-8288, et 
al., 32 FPC 894, we approved a settlement providing for 
a moratorium period until August 1, 1967 for increased 
rate filings including the Sun rate schedule involved in 
this proceeding. We shall amend the moratorium period 
with respect to Sun to conform to the settlement. 


Several producers have asked for stays of paragraphs 
(B) through (I) of our previous order until completion of 
judicial review or alternatively until after the decision of 
the Supreme Court in U.G.L, et al. v. Callery Properties, 
Inc., et al., S. Ct. October Term 1 1964, Nos. 21, etal. 
Paragraph (B) conditions the certificate with respect to 
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price; (C) provides the moratorium; (D) provides for fil- 
ing new rates; (E) through (H) provide for refunds by Su- 
perior and Pan American and the escrow procedure; and 
(1) provides for deferring the question of refunds where 
there is no refund condition in the temporary certificates. 
In our opinion stay of paragraph (B), the rate condition, 
is unnecessary. Stay of paragraph (C), the moratorium, 
would defeat the purpose for which it is included. Para- 
graph (D), rate filings, should be stayed pending judicial 
review. Paragraphs (E) through (H), relating to refunds, 
need not be stayed because the amounts to be refunded 
will not be paid over until further order of the Commis- 
sion. In view of the pending proceedings in U.G.L. v. 
Callery, supra, paragraph (I) should be stayed until after 
the Supreme Court decision. Those who have already 
made filings in accordance with paragraph (1) will be 
given opportunity to supplement them when paragraph 

(I) becomes effective. 


The Commission further finds: 


The assignments of error and grounds for rehearing 
set forth in the applications for rehearing filed in this 
proceeding present no fact or legal principles which 
would warrant any change or modification in the Com- 
mission's Opinion No. 475 and Order except as specified 
below. 


[7507] 


The Commission orders: 


(A) The applications for rehearing filed by the Hunt 
Interests, Kilroy, Sun, Shell, Skelly, Superior, Callery 
and the Public Service Commission of the State of New 
York are denied. 


(B) Paragraph (C) is amended to read as follows: 


Each certificate issued in paragraph (A), is 
further conditioned to provide for a moratorium 
on the filing of all price increases in excess of 
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19 cents per Mcf at 14.65 psia, inclusive of tax 
reimbursement until January 1, 1968, or until is- 
suance of a final decision in Docket No. AR64-2, 
whichever is earlier, but in the case of Sun Oil 
Company, Docket No. CI60-348, the moratorium 
imposed by the agreement in Docket No. G-8288 
shall apply. 


Paragraph (D) is amended to read as follows: 


Within 60 days from the date of issuance of 
this order each of the applicants receiving cer- 
tificates in paragraph (A) hereof, whose proposed 
total initial price exceeds the limits set forth in 
paragraph (B) shall file a supplement to its pres- 
ently filed rate schedule, related to its respective 
application, reflecting the conditioned priceas the 
total initial price in lieuofthe higher initial price 
provided in the contract. The filings of Superior 
Oil Company in Docket No. CI63-584 and Pan 
American Petroleum Corporation in Docket No. 
C163-1445 shall be effective from the date deliv- 
ery began until lawfully changed in the manner 
provided by the Natural Gas Act. The filings of 
all other producers shall set forth the initial rate 
here prescribed, and shall be effective from the 
date of this order until lawfully changed in the 
manner provided by the Natural Gas Act, and 
subject to any such lawful changes which are the 
subject of other proceedings before the Commis- 
sion, In making the required filings, applicants 
need not comply with the detailed submittal pro- 
visions of Section 154.94(f) of the Regulations 
under the Gas Act. 


(D) In the second sentence of Paragraph (E) change 
“until the date of this order." to "until the rates pre- 
scribed by paragraph (D) are effective." 


(7508) 


[7508 ] 


(E) The date for making the filings required by para- 
graph (D) is postponed until 60 days after judicial review 
of Opinion No. 475 and Order becomes final. The time 
limit for filing initial briefs and statements of evidence 
as provided in paragraph (I) is stayed until 60 days after 
the decision of the United States Supreme Court in U.G.I. 
v. Callery, supra, becomes final. Those who have already 
filed such briefs or statements may file supplemental 
briefs and statements within the extended time limit pre- 
scribed here. 


(F) In all other respects the motions for stay are de- 
nied. 


By the Commission. Commissioners Black and Ross dis- 
senting for the reasons set forth in 

(SEAL) the dissenting statement accompa- 
nying Opinion No. 475 and Order is- 
sued September 22, 1965. 


/s/ Joseph H. Gutride 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


H. L. Hawkins & H. L. Hawkins, Jr., ) 
Operator, et al. ) 


Docket Nos. G- 18077, et al. 
ERRATUM NOTICE 
(November 24, 1965) 
ORDER DENYING REHEARING AND GRANTING STAY 
(Issued November 17, 1965) 


Add the following to ordering paragraph (D) of the order 
on rehearing: 


In the fourth sentence of Paragraph (E) after "the date 
of this order" add "for the period before the date of 
this order."' Add the following sentence to Paragraph 
(E): "Within 90 days after judicial affirmance of Opin- 
ion No. 475, Superior and Pan American shall submit 
a supplemental report applicable tothe excess charges 
collected between the date of issuance of Opinion No. 
475 and the effective date of the reduced rate filings, 
with interest computed at the rate of 7 percent per’ 
annum to the date of such rate filings." 


Joseph H. Gutride, 
Secretary 
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EXCERPTS FROM PROCEEDINGS 
BEFORE THE 
FEDERAL POWER COMMISSION 


PRE-HEARING CONFERENCE 


Washington, D.C. 
May 11, 1964 


[7] 

PRESIDING EXAMINER: I have been designated by 
the Chief Examiner to preside at this pre-trial confer- 
ence, and at the hearing. 

x* «KK 

I assume that the principal issue in the hearing will 
be the in-line price at which the public necessity and 
convenience will require the natural gas involved in the 
rate schedule -- that is, the contracts -- filed herein. 

* KOK 
[10] 

MR. MERRILL: I am Bruce Merrill of the Conti- 
nental Oil Company. 

PRESIDING EXAMINER: Yes, Mr. Merrill. 

MR. MERRILL: I do have four stipulations to pro- 
pose to the parties and to the Staff. 

There is one matter perhaps I ought to raise before 
I get into the question of stipulations, and that is the 
characterization Your Honor used by using the words 
"in-line price" as being the issue in this proceeding. 

As Your Honor perhaps knows, the issue of whether 
or not the evidence in this type of proceeding should be 
restricted to a determination of a price line by viewing 
merely comparative price evidence without going into 
other matters which might be founded in public conven- 
ience and necessity is pending before the Commission 
in the Union Texas proceeding, and will very likely go to 
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court, whatever decision the Commission comes out 
with. And, therefore, I would just like to state that the 
Continental Oil Company would characterize the issue in 
this proceeding a little bit differently than Your Honor 
does. That we would characterize the issue in this 
proceeding to be whether the sales here proposed are 
in the present or future public convenience and neces- 
sity. 

PRESIDING EXAMINER: Well, Mr. Merrill, would 
you go any 


[11] 


further and say at the price proposed, or at a price? 
MR. MERRILL: At the price proposed I believe 

would be probably a correct and fair statement, be- 
cause it is mostly price, as far as I know. At least, I 
have had no indication from the parties to this proceed- 
ing or the intervenors that any other issue is being 
raised with respect to the public convenience and ne- 
cessity. 

* * 

[13] 

* OK OK 


MR. MERRILL: Your Honor, if I may move on, 
then, to the proposed stipulation, four in number, and 
they are brief, I believe I could read them slowly and 
everyone would be able to immediately understand, I 
think, similar stipulations -- 

PRESIDING EXAMINER: Read one of them and let's 
talk about it, then we will go to the next one. 

MR. MERRILL: All right. 

The first is that the rate schedules and applications 
involved in this proceeding will be identified by appro- 
priate designation prescribed by the Presiding Ex- 
aminer as items by reference to the Commission's 
files, and will be received into evidence in this proceed- 
ing. 

That is just a procedural step to get the applications 
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and the rate schedules -- that is, the contracts, -- in 
the proceeding by reference to the Commission's files. 
PRESIDING EXAMINER: Any discussion on that ? 
Mr. Martin. 
MR. MARTIN: * * * 
[14] 


* Kk 


As to the stipulation which you just indicated, we 
have no objection to that stipulation. 
PRESIDING EXAMINER: Does anybody else have 
any comments? 
Then, Mr. Merrill's stipulation and agreement is 
approved by the Examiner and so ordered. 
* «OK 


[15] 


MR. MERRILL: The second proposed stipulation is 
that the contracts involved in this proceeding were en- 
tered into after arm's length negotiations. 

MR. MARTIN: I have no objection to that. 

MR. MERRILL: That is a very helpful stipulation 
to producers, Mr. Examiner, because otherwise each 
one of us has to bring all of the men of the company 
who negotiated the contract to stand cross-examination. 

PRESIDING EXAMINER: Mr. Merrill, I came in 
here with an open mind, and it seems to me, or it did 
seem to me when I was looking at the notice here, that 
the parties ought to be able to stipulate, as I saw it, all 
of the proof required for a certificate of public con- 
venience and necessity except perhaps the price, and I 
figured that is where the argument would be. 

Does anybody have anything to say about the pro- 
posed stipulation that the contracts herein were entered 
into as a result of arm's length bargaining ? 

MR. MARIS: Your Honor, Robert Maris again. 

We could agree to such a stipulation, but we would 
like to hear affirmatively expressed on the record, by a 
representative of the producers, the statement affirma- 
tively that this is so, that these contracts were entered 


into. 
5 
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PRESIDING EXAMINER: That is what the stipulation 
said. 

MR. MERRILL: Continental would make that repre- 
sentation 


[16] 


that its contract was entered into by arm's length nego- 
tiation. I can't speak for the others. I wasn't present 
when that was done. 

PRESIDING EXAMINER: Do you have any contracts 
in mind? 

MR. MARIS: No. We would consider that if the entry 
into the stipulation by each party would amount to this 
affirmative statement, we will consider that it would, 
then that would be sufficient. I wanted to make that 
clear. 

PRESIDING EXAMINER: What is it you want me to 
do? Do you want me to call the roll? 

MR. MARIS: No, I would think a negative roll would 
be sufficient, if there are no objections. 

PRESIDING EXAMINER: Is there anyone, any coun- 
Sel present, representing a producer, who would not be 
willing to certify his contracts were entered into as a 
result of arm's length bargaining? 

Hearing none, the stipulation is approved as Mr. 
Merrill has read it, and so ordered. 

-MR. MERRILL: The third Stipulation, Your Honor, 
is that each applicant is ready, willing, and able to per- 
form under his respective contracts, and comply with 
the Natural Gas Act, and all valid Commission rules 
and regulations promulgated thereunder. 

That, again, is a very dry statutory requirement 
that we save time by stipulating. 


[17] 
PRESIDING EXAMINER: Well, it seems to me when 
a producer has natural gas for sale and somebody buys 


it and is willing to pay money for it, to spend money to 
build facilities to the wellhead to pick it up and treat it, 
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that the parties then have pretty much agreed that they 
are ready, willing, and able, and then when they ask for 
a certificate they indicate they will abide by the orders 
of the Federal Power Commission. 

Does Staff have any comment? 

MR. MARTIN: No particular comment on this, Mr. 
Examiner. We would, of course, agree to it. 

PRESIDING EXAMINER: You do agree to the stipu- 
lation? 

MR. MARTIN: Yes. 

PRESIDING EXAMINER: Is there anybody who does 
not agree with the proposed stipulation? 

Hearing none, the stipulation is approved and is so 
ordered. 

MR. MERRILL: I believe that is all I would offer at 
this time, Your Honor. I have another one if an issue 
is raised I would propose. It hasn't been raised yet. 

PRESIDING EXAMINER: Does anybody else have 
any suggestion for shortening or eliminating matters of 
proof -- the remaining matters of proof required -- 


which leaves only about the price issue. 
* OK OK 
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PROCEEDINGS OF SEPTEMBER 1, 1964 


PREPARED DIRECT TESTIMONY 
OF 
ROGER L. CONKLING 


Q. Please state your name, address and occupation. 
A. My name is Roger L. Conkling. My business ad- 
dress is 917 Executive Building, 811 S.W. Sixth Avenue, 
Portland 4, Oregon. I am an independent consultant. 

Q. Please outline your educational background. A. 
I hold the degree, Bachelor of Business Administration, 
from Northwestern University; also the degree, Master 
of Arts, from the University of Oregon. 
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I have held the post of Lecturer in Public Utilities 
at Northwestern University and have been a member of 
the graduate faculty of the Oregon State System of 
Higher Education (the university of Oregon). 

Iam a Regent of the University of Portland and a 
member of the Academic Affairs Committee of the 
Board of Regents. 

Q. Of what professional and honorary societies are 
you a member? A. Iam a member of the Federal 
Government Accountants Association, the American 
Economic Association, the 


[122] 


Western Economic Association, Beta Gamma Sigma 
and Delta Mu Delta. 

Q. Please outline briefly your business experience. 
A. My first employment was with the Public Service 
Company of Northern Illinois, a utility company pro- 
viding electric, gas and water service, where I was en- 
gaged for five and one-half years prior to World War 
II (1936-1942). I was employed in the Accounting, 
Statistical, Customer Service and Field Service De- 
partments of that company, and had assignments in 
other departments also. 

I spent three and one-half years in the Armed 
Forces during World War II, largely in a command 
capacity in the Navy. 

From December 1945 to December 1957 I was on the 
staff of the Bonneville Power Administration, initially 
in supervisory and later in executive positions. At the 
time I left Bonneville, I carried executive staff respon- 
sibility for the development and coordination of system- 
wide power operations, commercial power transactions 
and budgets. Additionally, Iwas Management Chairman 
of the Employee-Management Council, and a member of 
the Coordinating, Defense Security, Safety and other 
committees. 

Upon my resignation from Bonneville, I joined H. 
Zinder & Associates, Inc., consultants. With this firm, 
I concentrated on natural gas producer economics 
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and regulation, including relationships between pro- 
ducers and pipelines. I was Vice-President of this 
firm at the time of my resignation, February 1961. 

From March 1961 to April 1962 I was a partner in 
the consulting firm of Stevens & Conkling. In May 1962 
I formed my own consulting firm, Conkling, Inc. 

Q. Mr. Conkling, is it correct that during your ten- 
ure in Government you received a 1956 Arthur S. Flem- 
ing Award of the Junior Chamber of Commerce and the 
Distinguished Service Award of the Department of the 
Interior? A. Yes. 

Q. Please outline the fileds in which you have had 
training and experience. A. In addition to my detailed 
studies of producer economics and regulation, my ac- 
ademic studies and my professional work have given me 
familiarity with, and a working knowledge of, the range 
of specializations found in the utility industries and as- 
sociated government operations. These include legal 
aspects, regulatory aspects, economics, accountancy, 
finance, engineering and management. I have had under 
my Supervision such varied professional staff as engi- 
neers, geologists, accountants, attorneys, administra- 
tive analysts, economists, rate specialists, manage- 
ment analysts, budget officers, and so on. 


[124] 


Q. Have you appeared as a witness before the Fed- 
eral Power Commission? A. I have appeared as a 
witness in Tidewater Oil Company, Docket Nos. G- 
13310, et al., |., Continental Oil Company, et al., Docket 
Nos. G- -11024, et al.; Panhandle Eastern Pipe Line Com- 
pany, et al., Docket Nos. CP 60-103, et al.; Union Pro- 

ducing Company, Docket Nos. G- 13811, et aie ; United 
Gas Pipe Line Company, Docket Nos. G- 9547, et al.;” 
Texaco-Seaboard, Inc., et al., Docket Nos. G-13169 et 
al., the Permian Basin Area Rate Proceedings, Docket 
Nos. AR61-1, et al.; Natural Gas Pipeline Company of 
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America, et al., Docket Nos. CP-62-243, et al.; Union 
Texas Petroleum, et al., Docket Nos. G-13221, et al.; 
and the Southern Louisiana Area Rate Proceedings, 
Docket Nos. AR61-2, et al. 

Q. What is the topic of your testimony? A. The 
employment of intrastate sales in determining the "in- 
line" price at which the proposed interstate sales in 
this proceeding should be certificated. 

Q. Do you recommend exclusive reliance on the in- 
trastate evidence? A. No. The intrastate evidence 
should be considered in conjunction with the inter- 
state "in-line" evidence. 

Q. As an economist and a specialist in utility reg- 
ulation, do you believe that exclusive reliance on "in- 
line" price evidence is adequate or appropriate for de- 
termining 


[125] 


for the proposed sales the price which is in the present 
or future public convenience and necessity? A. Abso- 


lutely not. There are many other factors of a general 
economic nature which should be looked into in making 
this determination. I have in mind the sort of evidence 
which is being submitted by Continental Oil Company 
and perhaps others in this proceeding as an offer of 
proof. Of course, the offer of proof is in digest form. 
It should be a full-blown presentation and given care- 
ful consideration in making a price determination. I 
do not see how a properly oriented price decision can 
be made without considering such evidence as is con- 
tained in the offer of proof to which I have referred. 
Many of these categories of proof are certainly of 
equal importance with "in-line" price evidence. 

-Q. Why shouldn't "in-line" price evidence be re- 
lied upon exclusively? A. In addition to what I have 
already indicated, reliance upon such evidence can 
only result in a price freeze, and the continued reli- 
ance upon such evidence can only result in a price roll- 
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back. This is so in spite of what may be the current 
market forces or in the present or future public inter- 
est. 

Q. Why is it appropriate to use intrastate "in-line" 
evidence along with such interstate evidence in making 
a price determination? 


[126] 


A. Where substantial quantities of gas in the area in 
question are being sold on the intrastate market, that 
market is as good an indicator of the market value and 
the "in-line" price as the interstate market. However, 
it is necessary to understand the differences. 

Q. What are the differences? A. The one that has 
the most direct bearing on price, other factors such as 
volume and quality being comparable, is the fact that the 
price is subject at any time to reduction by regulatory 
action when the gas is sold on the jurisdictional inter- 
state market, whereas the price is firm when sold on 
the intrastate market. Thus a cloud of uncertainty sur- 
rounds to regulated price, while the non-jurisdictional 
price is definite and assumed. 

Q. What is the importance of this difference? A. 
To equate the intrastate "in-line" price evidence with 
the interstate "in-line" price evidence it is necessary 
that a cent or two be added to the intrastate prices. 

Q. Please explain what you mean. A. I mean that a 
seller of gas in the field will take a cent or So less for 
his gas on a non-jurisdictional sale than he will ona 
jurisdictional sale, other factors being comparable. The 
dependence he has on the contract price in a non-juris- 
dictional sale, together with the absence of regulatory 
expense and delay, are 


[127] 


simply worth that difference in price to any seller. The 
regulatory history over the last few years accentuates 
this difference and tends to increase the penalty a seller 
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will suffer in order to make an intrastate sale. This 
economic fact of life is fully recognized by non-jurisdic- 
tional buyers. 

Q. Can you be specific about this difference in terms 
of cents per Mcf? A. No more than I have been. I do 
not believe it is possible to quantify this difference ex- 
actly. The amount would vary from seller to seller and 
sale to sale. My experience and observation would sup- 
port, on the average, a cent or two per Mcf. 

Q. Is the intrastate market and this difference from 
the interstate market of any real significance in this 
proceeding? A. Very definitely. As is shown by Mrs. 
Gody, on the Texas Gulf Coast more gas is moving in- 
trastate than interstate, and more gas is currently be- 
ing sold intrastate than interstate. Of the total volumes 
a@ gas moving in District 2, a large proportion is non- 
jurisdictional. 

Q. Can you relate the growth of the non-regulated 
market to the growth of production of gas in the area? 
A. I can for the State of Texas as a whole. Over the 
past seven years, 1955 to 1962, marketed production in 
Texas 


[128] 


has risen 28.5%. In this same period, local consump- 
tion increased 43.5%. The disparity in growth rates 
has become more marked over the last three years, 
1959-1962. In this period local consumption has in- 
creased at a rate 100% greater than the rate of increase 
in production. 

Stated in another fashion, in 1955 local consumption 
represented 47% of Texas marketed production. In 1962 
it represented 53%. 

Q. What is the significance of this? A. The signif- 
icance is that the regulated market is rapidly losing out 
to the unregulated market for Texas gas despite the one 
or two cent penalty the unregulated market imposes 
upon the producer. It is reasonable to expect that this 
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trend will continue to the drying up of the regulated 
market unless regulated prices are established and 
maintained at a cent or So above the unregulated market. 
Due to the heavy concentration of industry on the Texas 
Gulf Coast as compared to the rest of the State, I be- 
lieve that these ratios are much more exaggerated in 
the District 2 area than for the State as a whole. 

Q. Have you made an analysis of intrastate sales 
in the area and determined what the intrastate "in- 
line" price is? 


[129] 


A. Yes. I remind you that I do not believe the public 
interest price determination for the proposed sales 
should be made on such a narrow basis. From past 
Commission Opinions, however, it appears likely that 
the Examiner and the Commission may confine them- 
selves to consideration of "in-line" price evidence. 
Consequently, Mrs. Gody has concentrated on inter- 


state price evidence and I have concentrated on intra- 
state price evidence. 

Q. Have you prepared an exhibit showing the intra- 
state sales upon which you based your analysis? A. 
Yes. An exhibit entitled "Initial Prices for Non-Juris- 
dictional Natural Gas Sales Commencing October 1960 
or Later in Texas Railroad Commission District No. 
2." 

Q. What criteria did you follow in constructing your 
exhibit and making your analysis? A. I considered 
only sales in District 2, which can be identified as non- 
jurisdictional, under which the volumes are in excess 
of 1000 Mcf per day. I only considered sales at or 
above 14¢ per Mcf, which is consistent with past Com- 
mission Staff practices and Commission Opinions. I 
only considered sales commencing in October 1960 or 
later. This concentrates on sales being made since 
the issuance of Statement of General Policy No. 61-1 
in September of 1960. This 
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period covers a majority of the sales here at issue. 
The selection of this period also virtually assures that 
the unit price shown is the initial price rather than an 
escalated price. 

Q. Please explain your exhibit. A. The unregulated 
sales in the area for the period indicated are arrayed 
from top to bottom according to unit price. Such unit 
prices are exclusive of tax reimbursement. The num- 
ber of sales and the volumes at each unit price are 
shown. I also show the percent of the total volume that 
was being sold at each unit price, and in descending 
order, the cumulative percent of the total volume. Vol- 
umes are for December, 1963, except as to two earlier 
sales for which December 1961 sales are shown. 

Q. What is the source of the data contained in your 
exhibit? A. These data were obtained from the records 
of the Comptroller of the State of Texas. The data are 
based upon reports made to said Comptroller by pur- 
chasers of gas produced from Texas Railroad Commis- 
sion District No. 2. Such purchasers pay taxes to the 
State of Texas at the rate of 7% of the market value at 
the wellhead of the gas purchased. 

Q. Please analyze your exhibit forus. A. Of the 
total monthly volume of 3,072,529 Mcf, there are 
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four sales at the lowest unit price of 14¢ per Mcf cover- 
ing a volume of 330,377 Mcf of gas. There are three 
sales at the highest unit price of 18¢ per Mcf covering 
a volume of 419,239 Mecf of gas. There are 20 other 
sales at unit prices between the high and the low cover- 
ing 2,322,913 Mcf. At unit prices above 16¢ per Mcf, 
there are 19 out of the total of 24 sales, covering 1,644,- 
595 Mcf, or 53.53% of the total volume. At above 17¢ 
per Mcf, there are 13 sales covering 1,330,631 Mcf, or 
43.31% of the total volume. The median price is 17.0¢ 
per Mcf and the weighted average price is 16.4¢ per 
Mcf. 
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Q. Are the volumes of gas sales in your schedules 
comparable to the volumes proposed to be sold under 
the subject contracts? A. Yes. 

Q. What does your analysis tell us about what the 
"in-line" price for the proposed sales ought to be? A. 
In the Catco (Docket 11024), Texaco Seaboard (Docket 
G-13169), Texaco Seaboard (Docket CI-61-118), and 
Hassie Hunt Trust (Docket No. G-19115) cases, the 
Commission established the principle that the "in-line" 
price should lie between the median price and the high- 
est group of prices. The latter three cases were Con- 
solidated Certificate cases covering pre-Policy State- 
ment sales in Texas Gulf Coast Railroad Districts 


[132] 


4, 3and 2 respectively. Pretending for a moment that 
the sales in my exhibit were interstate sales, the Com- 
mission, if consistent with its own precedents, would 
find the proper "in-line" price for the proposed sales 


to be somewhere between 17.0¢ (the median price), and 
18.0¢ (the highest group of prices). For convenience, 
let us say the Commission selected 17.5¢ per Mcf as 
the "in-line" price. Since, however, these are intra- 
state sales, a one or two cent increment must be added 
to compensate for the price penalty imposed on sellers 
by the intrastate market. Employing the more con- 
servative one cent increment, the proper "in-line" 
price becomes 18.5¢ per Mcf, exclusive of taxes, and 
all sales in the area should be permanently certificated, 
if the sales contracts so permit, at that price. 

Q. Do you believe that 18.5¢ is the proper "in-line" 
price? A. No. I think it is the bare minimum price if 
determined according to the Commission's concept of 
the "in-line" doctrine. Even according to this doctrine, 
this intrastate comparative price evidence must be con- 
sidered along with the interstate comparative price 
evidence. It is obvious from the volumes involved and 
trends indicated that the intrastate price evidence is 
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entitled to great weight. I think the real question is 
"in line" with what? One cannot divorce the public in- 
terest from 


[133] 


competitive and economic facts of life. The real query 
is: "Is the price in line with the public interest?" To 
make that determination it is necessary to have avail- 
able a record containing all the applicable and pertinent 
economic factors involved. From an economic stand- 
point, there is no justification for disallowing any con- 
tract price at or below the level of the highest group of 


prices. 
* OK OK 


[150] 


* Ok OK 


CELIA STAR GODY 


was called as a witness and having been first duly 
sworn, was examined and testified as follows: 
* ke Ok 


[153] 


TESTIMONY OF CEILIA STAR GODY 


Q. Will you state your name and address. A. My 
name is Celia Star Gody. My office address is 1523 L 
Street, Northwest, Washington, D. C. 

Q. What is your occupation? A. Iam an economic 
statistician and am employed by Foster Associates, Inc. 

Q. Will you please describe your educational back- 
ground and experience? A, I received my B.A. degree 
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in mathematics from Brooklyn College and my M.A. 
degree in economics and statistics from Columbia Uni- 
versity. 

From 1940 through 1947, I was employed in the gov- 
ernment service, in the Bureau of the Census and the 
Bureau of Labor Statistics. In the latter agency, I was 
chief of the Productivity Statistics Section of the Divi- 
sion of Productivity and Technological Development and 
was responsible for the program of the division in the 
field of quantitative analyses of changes in labor pro- 
ductivity. I was in charge of the preparation of the in- 
dexes of productivity (output per man-hour) and unit 
labor cost compiled by the Bureau of Labor Statistics, 
prepared analyses of the various concepts which may 
be 


[154] 


employed in the measurement of productivity change, 
and prepared reports on productivity changes in vari- 


ous industries. 

From 1951 through 1953, I was employed by the Na- 
tional Bureau of Economic Research on a study of capi- 
tal formation and capital consumption by the transpor- 
tation, communications and public utilities industries. 
This study, which was one of a series of studies cover- 
ing various sectors of the economy, was concerned with 
the output, capital-formation, capital-output ratios and 
financing of the publicly regulated industries. In 1952, 
I was a lecturer in statistics at American University. 

Since 1956, I have been employed by Foster Asso- 
ciates. I have prepared studies, for use by manage- 
ment and for uSe in regulatory proceedings, on the eco- 
nomics of natural gas production. These studies have 
covered various subjects relevant to the question of 
regulation of producer prices for natural gas, including 
the structure of producers’ markets, natural gas supply 
and demand trends, trends in well-drilling costs, pro- 
ductivity of drilling, market prices for natural gas, 
regulatory policy, and related matters. 
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I am responsible for directing the continuing re- 
search program of Foster Associates’ Washington Of- 
fice on market prices for natural gas and have been 
closely associated with the firm's research program on 
this subject since 1956, when the program had its incep- 
tion. 


[155] 


Q. Have you previously appeared as a witness be- 
fore the Federal Power Commission? A. Yes. I tes- 
tified in the matter of Continental Oil Company, Docket 
Nos. G-16966 et al., in the matter of Transwestern 
Pipeline Co., Docket Nos. G-14871 et al., in the matter 
of Gulf Oil Corporation, Docket Nos. G-9520 et al., in 
the Permian Basin Area Rate Proceeding, Docket Nos. 
AR61-1 et al., in the matter of Southern Natural Gas 
Co., Docket Nos. CP63-26 et al., in the Union Texas 
Petroleum consolidated Southern Louisiana certificate 
proceeding, Docket Nos. G-13221 et al., inthe matter of 
Gulf Pacific Pipelines Co., Docket No. CP63-223, in the 
Southern Louisiana Area Rate Proceeding, Docket Nos. 
AR 61-2 et al., in the Sun Oil Company et al., consoli- 
dated Mississippi certificate proceeding, Docket Nos. 
G-8592 et al., inthe Pan American Petroleum Corp. 
consolidated Oklahoma certificate proceeding, Docket 
Nos. G-19417 et al., and in the H. L. Hawkins consoli- 
dated Texas District 3 certificate proceeding, Docket 
Nos. G-18077 et al. 

Q. What is the purpose of your testimony in this 
proceeding? A. To present data on initial contract 
prices for recent interstate sales of natural gas in 
Texas Railroad Commission District No. 2 and data 
on prices at which recent sales in this part of the mar- 
ket have been certificated by the Federal Power Com- 
mission. Based on these data and related information, 
I reach a conclusion as to the appropriate ceiling price 
for the sales in this proceeding. 
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Q. How, in your opinion, can market price evidence 
assist the Examiner and the Commission in making a 
determination of the appropriate ceiling price for the 
sales in this proceeding? A. In my judgment, the in- 
formation on the existing pattern of market prices 
should be the first line of inquiry in the determination 
of the appropriate ceiling price. The contract prices, 
which are the price bargains negotiated by the buyers 
and sellers, reflect the underlying economic forces 
which determine the value of gas as a commodity. Con- 
sequently, the starting point in any determination of the 
price issue in this proceeding should be the contract 
prices. 

I should make it clear that, in my opinion, the price 
information should not be the sole basis for a deter- 
mination and that full consideration should be given to 
evidence dealing directly with the underlying economic 
forces. I am aware that evidence of a general economic 
nature has been found inadmissible in a number of re- 
cent certificate proceedings. Assuming that such eco- 
nomic evidence is not considered in this proceeding, the 
scope of the evidence which is considered should not be 
narrowed further by disregarding the prices negotiated 
by the parties. In my opinion, it would be erroneous to 
ignore the market forces and to make a price determina- 
tion by exclusive reliance on past regulatory action, i.e., 
prices previously certificated by the Federal Power 
Commission. 

Q. Does past regulatory action have any influence on 
the contract prices negotiated by the parties? 
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A. Yes. The prices negotiated by buyers and sellers 
are, of course, the prices reached in a market which 
has been influenced by the fact of regulation. The indi- 
cations are that FPC actions has tended to have a de- 
pressant effect on the contract prices, particularly in 
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the period since September 28, 1960, when the State- 
ment of General Policy was issued. The contract prices 
remain the best available indication of the value of gas 
as a commodity, but the depressant effect of FPC ac- 
tion should be taken into consideration in appraising the 
contract price levels for recent years. 

Q. Is it correct that under some recent contracts the 
prices provided for in the contract has been reduced by 
the Federal Power Commission as a condition of grant- 
ing temporary or permanent authorization so that the 
price permitted to be paid for initial deliveries is lower 
than the contract price? A. Yes. 

Q. Ihand you Exhibit No. __ (CSG-1), for identifi- 
cation, and ask whether it was prepared by you or under 
your supervision and direction? A. It was. 

Q. What is shown by Exhibit No. (CSG-1)? A. 
Exhibit No. __ (CSG-1) presents a statistical informa- 
tion on prices for natural gas sales in Texas District 2, 
together with some related data. The scope of the price 
information is set out in detail in the Technical Note at 
page 10 of the exhibit. 


[158] 


Q. Will you first describe Chart 1 at page 1 of Ex- 
hibit No. (CSG-1). A. Chart 1 shows, in graphic 
form, the pattern of initial prices under long-term in- 
terstate gas sales contracts in Texas District 2 since 
1958. A separate symbol is used to indentify each pipe- 
line buyer. For example, sales to Tennessee Gas 
Transmission Co. are represented by a diamond-shaped 
figure and sales to United Gas Pipe Line Co. by a tri- 
angle. The number alongside each symbol shows the 
number of contracts executed by each buyer at each 
price in the given year. For example, referring to the 
symbols shown for 1958, the chart indicates that United 
Gas Pipe Line Co. executed contracts at nine different 
prices, including two sales at a price of 17.60 cents per 
Mcf. For the year 1960, the chart shows separately 
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those contracts executed prior to September 28, 1960, 
the date of the Statement of General Policy, and those 
contracts executed subsequently. 

Referring to the prices paid by individual pipeline 
buyers, the chart shows that Natural Gas Pipeline Co. 
of America executed contracts at prices up to 20 cents, 
Lone Star Gathering Company negotiated a substantial 
number of contracts at a price of 18 cents, United Gas 
Pipe Line Co. executed contracts at prices ranging up 
to 17.60 cents and Florida Gas Transmission Co. en- 
tered into contracts at a price of 17 cents per Mcf. 

The prices shown on the chart are initial total con- 
tract prices; i.e., the prices include tax reimbursement 
and other additional payments where applicable and re- 
flect any applicable 


[159] 


deductions from the contract base price. The chart in- 
cludes sales to pipeline companies under contracts 
dated 1958-1963 for a term of 20 years or longer of 
life of reserves. Sales to Valley Gas Transmission Co. 
are excluded. The scope of the data is set forth in de- 
tail in the Technical Note at page 10 of Exhibit No. 
(CSG-1). 

Q. Is there any available indication of the effect of 
the Statement of General Policy No. 61-1 on the prices 
negotiated for interstate natural gas sales in thisarea? 
A. The Statement of General Policy No. 61-1 estab- 
lished a guideline price of 18 cents for new gas sales 
in Texas District 2. The highest contract price under 
the sales negotiated prior to September 28, 1960, the 
date of the Statement of General Policy was 22 cents. 
Five contracts were executed at a price of 20 cents 
very shortly after the issuance of the Statement of Gen- 
eral Policy, at dates ranging from October 3, 1960 to 
December 15, 1960. Thereafter, the highest contract 
price negotiated was 18.00 cents. 

Q. Will you next describe Schedule 1 at page 2 of 
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Exhibit No. (CSG-1)? A. In Schedule 1, the prices 
and volumes for the sales shown in Chart 1 are sum- 
marized separately for two groups of contracts — 
those dated January 1, 1958 to September 28, 1960 and 
those dated subsequent to September 28, 1960 through 
December 31, 1963. 

While the number of contracts executed was the 
same in each time period, the annual delivery volume 
for the post-Policy Statement 
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contracts was only 40 billion cubic feet compared with a 
total of 93 billion cubic feet for contracts executed in the 
preceding time period. Equally striking is the decline in 
the number of contracts committing moderate or sub- 
stantial volumes. Thus, referring to Schedule 1, the aver- 
age annual volume per contract in the first time period 
was 1,058 MMcf (739 MMcf if the one very large con- 
tract be omitted) compared with 463 MMcf for the later 
time period. There were 31 sales with annual volumes 
of at least 600 MMcf in the period prior to September 
28, 1960, compared with 17 such sales in the subsequent 
time period. 

Q. What does Schedule 1 show concerning the pattern 
of prices prior to and subsequent to the date of the State- 
ment of General Policy? A. The schedule shows some 
shift in the pattern of prices. In the period January 1, 
1958 - September 28, 1960, about one-third of the total 
volume contracted for was at a price of 18 cents or 
higher, and 47 per cent of the total was at a price of 17 
cents or above. For the contracts executed after Sep- 
tember 28, 1960, 60 per cent of the volume was at a 
price of 18 cents or above, and 65 per cent at a price of 
17 cents or above. 

However, the change in price levels is somewhat ob- 
scured because of the decline in commitments of mod- 
erate or large volumes. Large-volume sales typically 
command a higher price than smaller-volume transac- 
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tions because of the saving to the buyer in costs of 
bringing the gas into the main transmission system 
when substantial volumes are available from a single 
source of 


(161] 


supply. In addition, some of the low-volume sales ap- 
pear to reflect situations where the seller had no op- 
portunity to negotiate with more than a single buyer and, 
consequently, had no practical alternative to accepting 
the price offered by that one buyer. Thus, referring, to 
Schedule 1, the average annual delivery volume for the 
sales at prices under 14 cents was 297 MMcf compared 
with an average annual volume of 919 MMcf for the sales 
at prices of 17-20 cents. 

Q. You stated that the change in price levels after 
September 28, 1960 was somewhat obscured because of 
the decline in commitments of moderate or large vol- 
umes. Does Chart 2 at page 3 of Exhibit No. (CSG- 
1) provide some additional information on the price pat- 
tern prior to and after September 28, 1960? A. Yes. 
The chart shows the distribution of prices for those 
contracts with actual or estimated volumes of at least 
600 MMcf annually. The prices negotiated for such 
sales provide more reliable evidence of the commodity 
value of gas supplies. The data are shown in Schedule 
2 on page 4. 

The chart shows that for the pre-Policy Statement 
sales covering moderate or substantial quantities there 
were relatively large volumes at initial prices in the 
range of 14 to 14.5 cents, 15 to 15.5 cents, 17 cents, and 
a very large volume at 22.0 cents. 
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Fifty-three per cent of the total volume was at a price 

of 17 cents or higher. For the contracts executed sub- 
sequent to the Statement of General Folicy and covering 
annual volumes of at least 600 MMcf, 87 per cent of the 
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volume was at an initial price of 17 cents or above and 
82 per cent was at an initial price of 18 cents or above. 
There were only four contracts (of the total of 17) ata 
price below 17 cents dated after September 28, 1960, 
and they accounted for only 13 per cent of the total vol- 
ume for sales of 600 MMcf or over; by way of compari- 
son, there were 26 such sales in the period January 1, 
1958 - September 28, 1960, and they accounted for 47 
per cent of the total volume for the sales with actual or 
estimated annual deliveries of 600 MMcf or more. 

Q. You referred earlier to the decline in the volumes 
of gas contracted for in the interstate market in Texas 
District 2 in recent years. Has there been a similar 
decline in the interstate new-contract volumes for 
other parts of the Texas Gulf Coast? A. Yes. The 
decline in interstate commitments has been pronounced 
for the whole of the Texas Gulf Coast. Taking Texas 
Districts 2, 3, and 4 in combination, the annual delivery 
volume for new interstate contracts declined from an 
average of 126 billion cubic feet during the years 1958- 
1960 to an average of 41 billion cubic feet during the 
years 1961-1963. The decline in interstate commit- 
ments in the Texas Gulf Coast is of particular signif- 
icance in light of the large and rapidly growing intra- 
state market on the Texas Gulf Coast. 


[163] 


Q. What information is available on gas commit- 
ments under non-jurisdictional producer contracts in 
this area? A. Mr. Conkling's Exhibit No. (RLC- 
1) shows monthly volume of 3,073 MMcf for intrastate 
sales commencing October 1960 or later with volumes 
in excess of 1,000 Mcf per day (365 MMcf per year). 
Expressed on an annual basis, these intrastate commit- 
ments thus account for a delivery volume of about 37 
billion cubic feet, compared with a delivery volume of 
40 billion cubic feet for all interstate contracts in the 
same time period, and a delivery volume of 28 billion 


24 


(163-164) 


cubic feet for interstate contracts with volumes in ex- 
cess of an average of 1,000 Mcf per day. Thus, these 
commitments to the intrastate market have exceeded 
commitments of comparable volumes to the interstate 
market in the recent time period in Texas District 2. 

A somewhat different perspective of the size and 
growth of the intrastate market, covering the Texas 
Gulf Coast as a whole, is provided by Chart 3 and Sched- 
ule 3, at pages 5 and 6 of my Exhibit No. (CSG-1). 
The chart and schedule show a breakdown of total deliv- 
eries between interstate and intrastate (non-jurisdic- 
tional) deliveries for the years 1958, 1961, and 1962. 
The data show that the intrastate market has grown at 
an enormous rate in recent years, and deliveries under 
non-jurisdictional contracts now exceed deliveries un- 
der jurisdictional contracts in the Texas Gulf Coast. 

Q. Please explain. 


[164] 


A. Chart 3, on page 5 of Exhibit (CSG-1), shows the 
quantities delivered for interstate and intrastate (non- 
jurisdictional) use for the years 1958, 1961 and 1962; 
the data are shown in Schedule 3. Deliveries under non- 
jurisdictional contracts rose from 984 billion cubic feet 
in 1958 to 1,251 billion in 1961 and 1,417 billion cubic 
feet in 1962, or by 44 per cent over the four years. In 
1962, 52 per cent of all deliveries were under non-ju- 
risdictional contracts. On the other hand, interstate 
deliveries (i.e., deliveries under independent producer 
rate schedules) amounted to 1,278 billion cubic feet in 
1958, increased to 1,358 billion in 1961 and declined to 
1,316 billion cubic feet in 1962, the increase from 1958 
to 1962 amounting to only three per cent. The data for 
deliveries in Chart 3 and Schedule 3 are exclusive of 
field use and pipeline-produced gas. If such quantities 
are included, the intrastate market accounted for 58 
per cent of total gas deliveries in the Texas Gulf Coast 
in 1962. 
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Q. What is the significance of the large intrastate 
market in the Texas Gulf Coast? A. Obviously, where 
the seller has an alternative in the intrastate market, 
he will not be willing to accept a lower price for gas de- 
livered in interstate commerce than the going prices 
for intrastate sales and, indeed, will accept a some- 
what lower price for an intrastate contract than for an 
interstate contract, all other factors being equivalent. 
The available information, which shows a sharp decline 
in new interstate commitments, together with an enor- 
mous 


[165] 


increase in intrastate deliveries, indicates that sellers 
have found it advantageous to market their supplies 
under non-jurisdictional contracts. 

Q. What is shown by Chart 4 at page 7 of your Ex- 
hibit (CSG-1)? A. The chart and table at page 7 
summarize the distribution of prices for the 1958-1963 
contracts shown in Chart 1. The chart shows, by half- 
cent intervals, the annual new-contract volumes under 
contracts dated in the six-year period. The prices are 
indicated on the horizontal scale of the chart, and the 
height of each bar shows the volume for contracts in 
that price interval. Thus, the bar for contracts ata 
price of 15 - 15.5 cents shows the volume for sales at 
initial prices of 15 cents up to but not including 15.5 
cents. The prices shown on this chart are total initial 
contract prices, i.e., prices inclusive of tax reimburse 
ment and other adjustments. 

The table to the right of the chart shows the dis- 
tribution of prices in greater detail. The table shows 
the number of contracts and delivery volumes at each 
separate price and presents the initial prices in two 
ways -- in terms of initial base prices (excluding tax 
reimbursement and other adjustments) and in terms of 
initial total prices (including tax reimbursement and 
other adjustments). 
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Q. Will you summarize the distribution of prices 
for the contracts dated 1958-1963. A. The chart and 
table show that there were large delivery volumes for 
the contracts at prices in the range of 15 to 15.5 cents, 
17 to 17.5 
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cents, and 18 cents. The chart and table show six con- 
tracts at a price of 20 cents and one large sale at a 
price of 22 cents per Mcf. The latter contract covers 
the proposed sale by LoVaca Gathering Co. to El Paso 
Natural Gas Co. 

Q. Will you next discuss the information shown in 
Schedule 4 of Exhibit No. (CSG-1). A. Schedule 4 
shows the prices and related volumes for the sales 
which are the subject of these proceedings. The prices 
range from 12.00 to 20.05 cents. 

Q. Have you made any analysis of quality specifica- 
tions for the subject sales in comparison with specifica- 
tions under other recent contracts in Texas District No. 
22 A. Yes. The subject contracts are comparable to 
other recent contracts entered into in Texas District 2 
with respect to Btu content, sulfur, dehydration and de- 
livery pressure. 

Q. In your opinion, does the time period 1958-1963 
provide a suitable standard of reference in appraising 
the appropriate ceiling price for the sales which are the 
subject of this proceeding? A. Yes. Most of the sales 
which are consolidated in this proceeding are under 
contracts executed subsequent to September 28, 1960. 
However, it is not meaningful to reach a conclusion 
concerning an appropriate ceiling price for these sales 
exclusively by reference to prices for other sales en- 
tered into in the period since September 28, 1960. 
Aside from the subject sales, there were only five con- 
tracts negotiated after the September 28, 1960 date 
covering even moderate volumes of gas (600 MMcf or 
more annually). 
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Referring back to Schedule 2 at page 4, it is clear 
that the principal changes in price levels subsequent to 
the issuance of the Statement of General Policy were a 
decline in commitments at prices below 17 cents and a 
reduction in the level of the highest prices to the 18- 
cent guideline established by the Statement of General 
Policy. Consequently, in reaching my conclusion con- 
cerning the appropriate ceiling price for the subject 
sales, I have looked to the distribution of contract 
prices for the entire period 1958-1963. This six-year 
time period is long enough to include a sufficient num- 
ber of contracts representing a sizable delivery vol- 
ume. 

Q. Will you now state your conclusions concerning 
the prices for the subject sales in light of your study of 
contract prices for natural gas sales? A. Yes. Over 
half the new-contract volume for sales negotiated in the 
years 1958-1963 was at contract prices in the range of 
17 to 22 cents. Excluding the subject sales, about 45 
per cent of the volume was under contracts in this price 
range. I have given the 22-cent price (which is for the 
proposed sale by LoVaca Gathering Co. to El Paso) rel- 
atively little weight in reaching my conclusion, both for 
the reason that there is only one sale at the 22-cent 
price in District 2 and for the reason that the entire 
LoVaca project, is pending, awaiting the outcome of 
litigation with respect to the non-jurisdictional sales 
proposed as part of the project. However, the negotia- 
tion of several contracts at a 20-cent price in District 
2 
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provides some indication that the 22-cent price should 
not be entirely disregarded in reaching a conclusion as 
to the commodity value of gas supplies in this part of 
the market. Further, in District 3, to the north of Dis- 
trict 2, nearly half of the new-contract volume for sales 
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negotiated in 1958-1963 was at a price of 20 cents and, 
in District 4, to the south of District 4, about 20 per 
cent of the new-contract volume was at a price of 20 
cents. In light of the above facts, I conclude, as a mat- 
ter of judgment, that the appropriate ceiling for Dis- 
trict 2 sales is at least 19 cents. 

Q. What weight, in your opinion, should be accorded 
the District 2 sales at prices of less than 14 cents in 
reaching a conclusion as to the appropriate ceiling price 
on the basis of contract prices in this area? A. Very 
little. Although there are a sizable number of such 
sales, the volume per contract is typically quite small. 
As I understand it, the question at issue in this proceed- 
ing is not the average price for Texas District 2 but the 
appropriate ceiling price -- that is, whether certificates 
should be issued at the contract prices or whether the 
highest contract prices should be reduced to some ceil- 
ing as a condition of certification. It makes no econom- 
ic or regulatory sense merely to strike an average. 

Q. I turn now to the question of prices at which sales 
have been permanently certificated by the Federal 
Power Commission. In 
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your judgment, would it be appropriate, in these pro- 
ceedings, to place exclusive reliance on the prices at 
which Texas District 2 sales have been certificated in 
the past? A. No. It is apparent that if the Examiner 
and Commission were to look only to the results of 
past regulatory action, the determination in these pro- 
ceedings would be based not on the relevant current 
economic considerations but on the considerations 
which obtained in the past at whatever time or times 
the Commission took the actions which are relied upon. 
Further, to the degree that the past actions of the Com- 
mission were themselves based on prices for prior 
permanently certificated sales, the foundation for the 
determination becomes more and more remote in time. 
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Moreover, the sales certificated in the past several 
years have been, in the main, low-priced sales certif- 
icated in abridged proceedings. Sales under contracts 
at the higher price levels have not been scheduled for 
abridged proceedings and have generally been contested 
by intervenors. 

It is thus obvious that if there were exclusive reli- 
ance on permanently certificated sales, particularly 
sales authorized in the last several years, the deter- 
mination would reflect primarily the price level which 
the intervenors have found acceptable and the price 
levels established in the Statement of General Policy 
and amendments. 

Q. Have you, at my request, tabulated information 
on the number of permanently certificated sales at | 
prices of 14 cents or higher 
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under contracts dated after September 28, 1960, and on 
the delivery volume for such sales? A. Yes. There 
are 11 such sales and the aggregate volume, stated in 
terms of annual deliveries, is 3.5 billion cubic feet. 

Q. Assuming that there were exclusive reliance on 
permanently certificated sales in this proceeding, in 
your opinion would the 11 contracts you have mentioned 
provide a suitable basis for a price determination? A. 
No. There are 29 sales in this proceeding under con- 
tracts entered into after September 28, 1960, and the 
annual volume is 23.0 billion cubic feet. Consequently, 
the subject sales represent a volume six to seven times 
as large as the volume for the permanently certificated 
sales dated after September 28, 1960. 

Q. Have you also prepared, at my request, a distrib- 
ution of prices for all sales with either permanent or 
temporary certificates at prices of 14 cents or higher 
and with contract dates after September 28, 1960, in- 
cluding the certificated prices for the subject sales? 

A. Yes. The distribution of prices is shown in Sched- 
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ule 5 at page 9 of my exhibit. The schedule shows the 
contract prices as well as the prices at which the sales 
were authorized. 

Q. Assuming that the "in-line" price for post-Policy 
Statement sales were derived by reference to prices 
previously authorized by the Commission for sales en- 
tered into in this time period, what would be your con- 
clusion as to the appropriate price level? 


[171] 


A. Schedule 5 shows that there are 21 sales, accounting 
for an annual delivery volume of 19.1 billion cubic feet, 

with temporary or permanent authorization at a price of 
18 cents. The 18-cent price accounts for both the larg- 
est number of contracts and the largest volume of sales 
authorized at prices of 14 cents or higher. Consequent- 
ly, an 18-cent ceiling would be indicated if there is ex- 

clusive reliance on these certificated sales. 
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[203] 
CROSS EXAMINATION 
BY MR. SIMONS: 
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PROCEEDINGS OF SEPTEMBER 2, 1964 
[299] 


Q. Incidentally, I note that you excluded sales to 
Valley Transmission Company. What is your basis for 
that? A. Valley Transmission operates a number of 
small separate gathering systems. It is pool basis of 
operation, is to buy gas in small volumes in inaccessi- 
ble locations at prices below those which typically pre- 
vail in the normally producer to pipeline sale, and to 
sell to the pipeline companies at what are the going 
prices under the normal producer to pipeline sales. 

Consequently, I think it would be quite inappropriate 
to include the prices for the gas Valley buys in a com- 
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pilation to be used for the purpose of reaching a deter- 
mination on a ceiling price. 
Q. You would say, then, that sales to Valley would 


[300] 


certainly not be entitled to the ceiling, is that correct? 
A. I would expect that sales to Valley would go at less 
than the ceiling, and, indeed, we find that the sales to 
Valley are priced at less than what have been the guide- 
lines. 

* Ok OK 

[318] 

* OK 


Prepared Testimony of 
Charles W. Strotman, Jr. 


* OK 


[321] 


* kk 
graphs show estimated first month's production at var- 
ious price levels for the periods (1) January 1, 1957 
through March 10, 1964, (2) January 1, 1957 through 
September 28, 1960, and (3) after September 28, 1960 
through March 10, 1964. A distribution of prices for 
the sales in each period are also shown with each bar- 
graph. 

The tables summarize the contract quality specifica- 
tions for (1) the sales consolidated in these proceedings 
and (2) the sales executed January 1, 1957 through 
March 10, 1964. 

Q. What is the purpose of Tables 1 and 2 in Exhibit 
No. 5? A. The tables summarize quality specifica- 
tions as taken from Exhibit No. 4 and serve to indicate 
that the sales involved herein are reasonably compar- 
able to the sales used in determining the "in-line" 
price. 

Q. From the information and data collected by you 


32 


(321-322) 


in Exhibit Nos. 4 and 5 have you been able to arrive at 
an "in-line” price for the sale of natural gas in Texas 
Railroad Commission District No. 2 for contracts dated 
after the Statement of General Policy No. 61-1? A. 
Yes, I have. 

Q. What price do you consider to be "in-line"? 
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A. Using only those sales which have received perma- 
nent certification as shown on Schedule 2 of Exhibit No. 
4 and Chart 3 of Exhibit No. 5, I find that the "in-line" 
price should not exceed 15.0¢ per Mcf at 14.65 psia. 

Q. Please give the reasons for your finding. A. 
As pointed out in Hassie Hunt Trust, Operator, et al., 
Opinion No. 412, issued December 9, 1963, the Commis- 
sion stated that an initial price for sales executed after 
the Policy Statement would be determined at an appro- 
priate time. To assist in this determination I obtained 
information on file with the Commission which would 
present a complete picture concerning initial prices in 
District No. 2. This consisted mainly of acquiring a 
historical pattern for contract prices and provisions 
along with the pattern of contracts executed during the 
period for which an "in-line" price is to be determined 
herein. This was accomplished by having all natural 
gas sales contracts under which the gas was sold for 
use in interstate commerce analyzed and the certificate 
status determined. For this purpose I utilized all con- 
tracts executed between June 7, 1954 and March 10, 
1964, the cut-off date of my analysis. After obtaining 
this information I grouped, by years, all the permanently 
certificated sales together and this result is shown in 
Schedule 2 of Exhibit No. 4. With the exception of those 
sales consolidated in this proceeding (Schedule 1 of Ex- 
hibit No. 4) the 
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remaining contracts are shown on Schedule 3 of Exhibit 
No. 4. For arriving at my conclusion that the "in-line" 
price should not exceed 15.0¢ I have used only perma- 
nently certificated sales executed during the period after 
September 28, 1960 and through March 10, 1964 as the 
appropriate period to be given consideration in arriving 
at the "in-line" price. 

Q. Were the sales dated before the Policy Statement 
used in any manner? A. Yes. For comparative pur- 
poses, I have taken a period before the Policy Statement, 
January 1, 1957 through September 28, 1960 which 
closely approximates the period after the Policy State- 
ment through March 10, 1964, and have depicted by 
Charts 2 and 3, in Exhibit No. 5, the same information 
for the two periods of time. 

Q. Continue with the discussion for your "in-line" 
determination, please. A. After assembling the con- 
tract information and arranging it in tabular form, I 
prepared bar-graphs which depicted estimated first 
month's production at various prices. Percentages of 
volumes are also shown. 

Considering first, the period from January 1, 1957 
through September 28, 1960, it is readily apparent to 
me from a study of Chart 2 of Exhibit No. 5 that the 
range for an "in-line" price lies between 14.75¢ and 
15.20¢. It is also apparent that 


[324] 


approximately 93% of the total permanently certificated 
volumes were contracted for at prices of 15.0¢ or less. 

Therefore, the determination of a 15.0¢ "in-line" 
price made by the Commission in Opinion No. 412 is be- 
ing considered by me as governing for contracts prior 
to the issuance of the Policy Statement. 

Q. Have you found the period after the Policy State- 
ment to have changed? A. The volume and number of 
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sales permanently certificated have dropped appre- 
ciably. However, the volume is of substantial quantity 
which allows a determination of an "in-line" price after 
the Policy Statement. Otherwise, I see no change be- 
tween the two periods. As shown on Chart 3, the per- 
centage of sales at rates of 15.0¢ and below is approxi- 
mately 94%, with only a small percentage of the sales 
being at 15.2¢ and 15.25¢. 

Because there are no major changes concerning con- 
tracts dedicating natural gas for use in interstate com- 
merce for the period after the Policy Statement as com- 
pared to the period prior thereto I believe the “in-line” 
price should remain at 15.0¢ per Mcf at 14.65 psia, in- 


cluding any reimbursements. 
* kK 


PROCEEDINGS OF SEPTEMBER 24, 1964 
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TESTIMONY OF ROBERT L. NORRIS 
DOCKET NO. G-16,760 


Q. Please state your name and address. A. Robert 
L. Norris, 610 Dover Drive, Richardson, Texas. 

Q. By whom are you employed and in what capacity? 
A. Iam employed by Hunt Oil Company as assistant to 
the Manager of the Gas Department. 

Q. Would you please describe your educational 
background and professional experience. A. I com- 
pleted my pre-law studies at Vanderbilt University and 
South Texas College and attended the University of 
Houston College of Law. In August of 1956 I was em- 
ployed by Western Natural Gas Company in Houston, 
Texas, in the Gas Department. I served in that capacity 
until September of 1958 when I was employed by Hunt 
Oil Company in my present position. 

Q. Have you previously testified before the Federal 
Power Commission? A. Yes sir. I have previously 
testified before the Federal Power Commission in 
Docket Nos. RI-61-575, CP61-234, et al., G-19,115, et 
al., and G-18,077, et al. 
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Q. What is the purpose of the testimony you are to 
present in this hearing? A. I was requested to com- 
pile and present certain data taken from Staff Witness 
Strotman's Exhibit No. 4 in rebuttal to Chart Nos. 1 and 
3 of Staff Exhibit No. 5. 


[621] 


Q. Have you prepared anexhibit for presentation in 
this proceeding which sets forth the results of your 
study? A. Yes, I have. 

Q. I hand you what has been marked for identifica- 
tion as Exhibit No. 6 (RLN #1) and ask you if this ex- 
hibit was prepared by you and under your supervision 
and direction. A. Yes, it was. 

Q. Will you please briefly describe the contents of 
your exhibit. A. This exhibit consists of three sched- 
ules. Schedules 1 and 2 are bar graphs and charts pre- 
pared on the same basis as Witness Strotman's Chart 
Nos. 1 and 3, respectively, with the following excep- 
tions: (1) these schedules are limited to contracts with 
initial prices of 14¢ and above, (2) they exclude sales to 
Valley Gas Transmission Company, and (3) they include 
the temporarily certificated sales. Schedule 3 is a bar 
graph and chart showing the distribution between per- 
manently and temporarily certificated sales of the same 
contracts included in Schedule 2. 


: [622] 


Q. Mr. Norris, referring now to Schedule 2 of your 
exhibit and specifically to the volume of 210,000 Mcf 
per month shown at 14¢, will you please identify the 
contracts or rate schedules making up this volume. A. 
Yes, sir. This 210,000 Mcf is the aggregate of the 
monthly volumes under the following rate schedules: 


Logue & Patterson Rate Schedule No. 9 20,000 Mcf 
Sun Oil Company Rate Schedule No. 166 30,000 Mcf 
Terry A. Hornaday Rate Schedule No. 1 120,000 Mcf 
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Tenneco Corporation Rate Schedule No. 142 34,000 Mcf 
Tenneco Corporation Rate Schedule No. 145 6,000 Mcf 


Q. Mr. Norris, do you have personal knowledge of 
the actual volumes of gas being delivered under these 
contracts? A. Yes, sir. Since the date of first de- 
livery, the volume of gas delivered under the first three 
contracts mentioned, all sales to Lone Star Gathering 
Company, has been approximately 85,000 Mcf per 
month; and, for the year 1963, the total deliveries under 
the two Tenneco contracts were only 27,000+Mcf per 
month. 

Q. Then based on actual deliveries, the volume of 
gas delivered at 14¢ was 112,000 Mcf per month rather 
than the 210,000 Mcf shown on the Schedule 2. Is this 
correct? A. Yes sir. That is correct. 


[623] 


Q. Now, Mr. Norris, looking at the column marked 
14.18¢ per Mcf, will you identify the contracts making 
up the 45,000 Mcf per month thereon indicated. A. 
Yes, sir. The 45,000 Mcf per month is comprised of 
two contracts. They are as follows: 


John W. Pace Rate Schedule No. 2 30,000 Mcf 
Welsh Oil and Gas Rate Schedule No. 2 15,000 Mcf 


Q. Mr. Norris, do you likewise have knowledge of 
the actual deliveries made under these contracts? A. 
Yes, sir. For the year 1963, no deliveries were made 
under either of these contracts. 

Q. I would further call your attention to the column 
showing the volumes of gas at 15¢ per Mcf and ask you 
to identify the contracts making up the 186,000 Mcf 
shown thereon. A. There are six contracts at the 15¢ 
price level: 
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Superior Oil Company Rate Schedule No. 106 


Alfred C. Glassell, Jr. Rate Schedule No. 
Gene M. Woodfin, Rate Schedule No. 


Trustee for Jean 
Curry Glassel Trust 


Amata Gas Corp. Rate Schedule No. 
Billy Bridewell Rate Schedule No. 
Robert Mosbacher Rate Schedule No. 


3 
1 


21 


(92,500 Mcf 
( 


15,500 Mcf 
60,000 Mef 
18,000 Mcf 


Q. Do you have knowledge of the amount of gas ac- 
tually delivered under these contracts during 1963? 
A. Yes, sir. The first three contracts have been can- 
celled and no deliveries were made under these con- 
tracts in 1963. The total deliveries under the last three 
contracts during 1963 were 239,692 Mcf, or an average 
of approximately 20,000 Mcf per month. 


[624] 


Q. Then based on actual deliveries in 1963, Mr. 
Norris, only 20,000 Mcf per month were delivered at 
15¢ rather than 186,000 Mcf shown in the 15¢ column 


on Schedule 2. Is this correct? A. Yes, sir, it is. 
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DISTRIBUTION OF PRICES FOR SALES WITH | 

ANNUAL VOLUMES OF 600 MMcf OR MORE | 
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(698) 
[Exhibit No. 3, continued] 
INTERSTATE AND INTRASTATE GAS DELIVERIES BY PRODUCERS 


TEXAS GULF COAST 
1958, 1961 and 1962 Schedule 3 


1958 1961 1962 


oo 


Qttef at 14.65 peta) 


arketed Production and Sales 


4 4. 
5. 


Marketed production 2,686,142 3,054,560 3,183,537 
Estimated extraction loss, fuel system, 
lease use, and carbon black 396,774 422,307 428,981 
Marketed production, excluding field use 
(Line 1 - Line 2) 2,287,368 2,6 
Gas produced by interstate pipeline 5 AOEGY  Fylonione 
companies 25,253 23,860 21,170 


‘ Sales, excluding field use and pipeline- 


produced gas (Line 3 - Line 4) 2,262,115 2,608,373 2,733,386 


Sales to interstate pipeline companies under 
independent producer rate echedules 1,278,212 1,357,766 1,315,985 
ales to interstate pipeline 
289,207 298,353 311,937 
Other intrastate use (Line $ - Line 6 - Line 7) 694,696 952,254 1,105,466 
Total intrastate (Line 7 + Line 8) 1,250,607 1,417,401 


Sales to interstate pipeline companies under 

independent producec rate schedules (Line 6 

as percent of Line 5) 56.5 $2.1 48.1 
Total intrastate use (Line 9 ee percent of 

Line 5) 43.5 47.9 51.9 


Gross production less quantities used for gas lift, repressured, vented and wasted. 
Dete are from the Monthly Summaries of Texas Natural Gas, Reailroed Commission of 
Texas, O11 and Gas Division. Estimates of the quantities of gas delivered to proc- 
essing plants which were represeured or vented were obtained by multiplying the 
reported deliveries to processing and cycling plauts in each district by the ratio, 
for the state a whole, of gas repressured and vented to total deliveries to plants. 
Data are from the same source as Line 1 and estimates for processing plants were 
derived in a similar manner, Excludes on-lease extraction loss of gas-well gas not 
reported prior to August 1960 in the Texas Railroad Commission monthly reports. 

This amounts to 19,846 MMcf in 1961 and 19,475 MMcf in 1962. 


Annual reports of the pipeline companies to the Federal Power Commission (Form 2). 
Two pipeline companies did not show production by fields of origin and production 
in Texas Railroad Commission Districts 2, 3 and 4 was estimated by distributing 
total production for the state in accordance with reported reserves. 


Annual reporte of the pipeline companies to the Federal Power Commission (Form 2). 
In som: instances the Form 2 reports did not identify particular purchases as 
interstate or intrastate. The volumes not identified emounted to 0.8 percent of 
pipeline purchases in 1958, 1.0 percent in 1961 and 0.9 percent in 1962. Such 
volumes have been distributed between interstate and intrastate purchases in 
accordance with the reported volumes of each type. 
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699) 
INITIAL CONTRACT PRICES UNDEE 


DATED JANUARY 1, 1958 — 
Texas Railroad Commission 
(Including the Subject. 

VOLUMES BY INITIAL TOTAL CONTRACT PRICE 


(699) 
LONG-TERM CONTRACTS 


DECEMBER 31, 1963 
District No. 2 


Contracts) 


NUMBER OF CONTRACTS AND 
VOLUMES BY PRICE 


Initial Total Initial Base 
Contract Contract 


Price Price 
(Cents per Mcf at 


14,65 peie) 
(a) (b) 


Under 14.00 Under 14.00 
Under 14.00 14.50 
14.00 14.00 
14.18 14.00 
14.50 14.50 
14.64 13.75 
14.71 13.75 
14.78 15.00 
15.00 14.75 
15.00 15.00 
15.19 15.00 
15.25 15.00 
15.33 15.33 
15.50 15.50 
16.00 16.00 
17.00 17,00 
17.60 17.00 
18.00 18.00 
20.00 20.00 
20.05 18.50 
22.00 22.00 


1,074.9 

999.8 
14,563.3 
1,976.9 
2,270.3 

756.6 

186.0 
7,099.1 
2,016.0 
4,432.9 
1,383.0 
2,870.6 

56567 

342.0 
13,354.8 
2,073.6 
17 442.9 
2,411.2 
6,065.2 


79 
1 
5 

4 

3 
1 
1 
1 
2 
3 
7 
3 
7 
1 
1 


— 
So 


eee Se 


28,8000 


.133,363.8 
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(700) 
~ 700 [Exhibit No. 3, continued] Schedule 4 
DISTRIBUTION OF INITIAL PRICES FOR SALES 


CONSOLIDATED IN DOCKET NOS, G-16760 ET AL. 
TEXAS RAILROAD COMMISSION DISTRICT NO. 2 


Initial Total Initial Base 
Contract Contract 


Price Price 
t 8 


3,354.7 
683.2 
14,436.9 
439.2 


6,065.2 


30,634.3 


a/ Includes one sale with volume of 744.0 MMcf under a 1964 
contract; this sale is not included in Schedules 1 and 2. 
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; (701) 
OL. [Exhibit No. 3, continued] Schedule 5 
PRICES FOR CERTIFICATED SALES, PERMANENT AND TEMPORARY 
TEXAS RAILROAD COMMISSION DISTRICT NO. 2° 


Contracts Dated September 28, 1960 and Later 
at Prices of 14.00¢/Mcf or Above 


Annual 
fnitial Total Delivery 
Contract Certificated Number Volume Per Cent 


of (MMcf at 
Contracts 14.65 psia 


(c) (4) 


480.0 
504.0 
186.0 
936.0 
3,619.2 
720.0 
540.0 
232.8 
342.0 
744.0 
1,812.0 
422.8 
12,653.7 
439.2 


2 
2 
1 
2 
3 
1 
2 
1 
1 
1 
3 
2 


~ 
a 


6,065.2 
29,696.9 


8 le » 


a/ Sale under a 1964 contract, 
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[Exhibit No. 3, cont'd] 
TECHNICAL NOTE 


The exhibit includes all contracts which cover sales to 
pipeline companies, provide for a term of 20-years or 
longer (or life), and which were filed with the Federal 
Power Commission as rate schedules and were micro- 
filmed by the C. D. Lockwood Company through July 
1963; and additional contracts filed as exhibits with cer- 
tificate applications through December 1963. The ex- 
hibit includes ratifications of earlier contracts where 
the contract ratified is dated in the same year as the 
ratification; ratifications of contracts dated in previous 
years are not included. Contracts which were renego- 
tiated by the parties are included at the date of rene- 
gotiation. In cases where more than one signatory par- 
ty has filed a rate schedule, the sale is counted only 
once, and the volume shown is the total volume reported 
for all parties. 


The volume information was obtained, for contracts 
dated 1958-1960, from actual deliveries reported by the 
purchasers in Form 2 Reports as follows: 
Contracts dated 1958 - Deliveries in 1960 
Contracts dated 1959-Deliveries in 1961 
Contracts dated 1960-Deliveries in 1962 


Where reported volumes were not available for con- 


tracts dated 1958-1960, estimated volumes for first 
month were used, projected to an annual basis. 


For contracts dated 1961-1963, the volumes are esti- 
mated volumes for first month as reported by the sell- 
ers with the rate schedule filing or certificate applica- 
tion, projected to an annual basis. 


Volumes and prices are measured at 14.65 psia. 
Sales to Valley Gas Transmission Co. are excluded. 


Information relating to permanent and temporary certi- 
fication is as of May 31, 1964. 
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(703) 
EXHIBIT NO. 4 


Witness: Charlés W. Strotman 
Errata Sheets 


‘SCHEDULE 1 

Correction 

Add L/ to 18.0000 

SCHEDULE 2 

Correction 
Change Led Clymore to Leo Clymore 
Add a.39/ to 14.3733 1/ 
Change 12.13b4 1/ to 1243366 1/ 
Change 0.134 to 0.1366 
Change 1328733 1/ hO/ to 14.3733 1/ 39/ 
Change 13.8733 1/ hLO/ to 14.3733 1/ 39/ 
Change 13.8733 1/ hO/ to 14.3733 1/ 39/ 
Add a 39/ to 14.3733 J/ 
Change 13.8733 1/ LO/ to 14.3733 1/ 39/ 
Change 13.8733 1/ LO/ to 14.3733 1/ 39/ 
Add a 39/ to 14.3733 1/ 


Change 13.8733 1/ 19/ LO/ to 
14.3733 1/ 19/ i 


Change 14.3733 1/ 19/ L0/ to 
1.6000 1/ 19/ YB 


14.3733 Jf 39/ % 


Change 13.8733 40/ to 14.3733 39/ 
51 


(704) SCHEDULE 2 (Cont) ia 


Sheet Line Column Correction 704 


2% 818 Change 13.8733 1/ L0/ 77/ to 
14.3733 1/ 3), sa 


29 Change 13.8733 1/ LO/ to 14.3733 1 39/, 
32 Change 13.8733 1/ h0/ to 14.3733 1/ 39/ 
hi Change 13.8733 LO/ to 14.3733 39/ . 
Change 12.1344 to 12.3366 
Change 013k to 0.1366 
Change 13.8733 1/ LO/ to 14.3733 1/ 39/ 
Change 13.8733 1/ hO/ to 14.3733 1/ 39/ 
Chénge 11,0262 to 15.3333 39/ 


Change Rey, to 
14.8733 1/ 3 ¥P* i9/ 


Eliminate "None Stated" and enter 31, 
Change 14.0000 to 15.0000 39/ 
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[Exhibit No. 4, continued] 


wo Oo OoowoeenwTansnr sn 


12 
13 
16 
Ps 


Delete this sale. Cancelled by 
Abandonment. 


Change 0/ to 39/ 
Change 12,0000 to 12.2000 
Change 12.1536 to 13.0000 


RRR & 


Replace 0.1536 with a dash, "—" 
Change 13.0000 to 13.12h8 

Replace dash, "=", with 0,12h8 
Change 13.0000 23/ to 14.0000 23/ 
Change es Na to 
15.5000 2h/ 28 
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[Ex. 4, continued] (705-706) 


Docket Nos. G-16760, et al. -3- 
Errata Shezts 


SCHEDULE 2 ADDITIONS 705 


1) 
° 
Sheet 20, between G-29054 (Line 38) and G-20331 (Line 41), add 
CI60-37, Crescent Carbon Corporation Rate Schedule No. 7. A sale 
to Tennessee Gas Transmission Co. under a contract dated 9-16-59 
for a 20 year torm with estimated first month's production of 
43,500 Mef. Columns 8 through 24 are identical to those listed 


under Tighe & Weatherly (Line 38). 
e 


SCHEDULE 2 FOOTNOTES 


Page 5 of 5 


76/ Change "12.13hu¢" to 12.3365¢ 
Change "0,13LL¢" to 0,1365¢ 


T1/ Change "0,3366¢ tax reimbursement" to 0,1366l¢ tax 
reimbursement. 


[706 ] 
FEDERAL POWER COMMISS LON 
Docket Nos. G-16760, et al. 


SINCLALR OIL & GAS COMPANY, ET AL. 


PRUVIS [ONS OF NATURAL GAS SALES 
TEXAS RALLRVAD COMMISSLON DISTRICT NO, 2 
AS OF 3-10-64 


(CONTRACTS DATED 6-7-5 THRUUGH 3-10-6)) 


BUREAU OF NATURAL GAS 
WASHINGTON, De Cy 
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[Exhibit 4, continued] 


707 TABLE OF CONTENTS 


Identificution 


Schedule 1 Contract Provisions of Natural 
Gas Sales in Texas Railroad 
Commission District No. 2 Con- 
solidated for Formal Hearing 
in Docket Nos. G-16760, et al. 


Schedule 2 Contract Provisions of Natural 
Gas Sales in Texas Railroad 
Commission District No. 2, Under 
Contracts Dated June 7, 1954 
Through March 10, 196k, 
Permanently Certificated as of 
March 10, 196) 


Schedule 3 - Contract Provisions of Natural 
Was Sales in Texus Railroad 
Commission District No. 2, Under 
Contracts Dated June 7, 1954 
Through March 10, 1964, 
Temporarily Certificated as of 
March 10, 1964 
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Schedule 1 


; CONTRACTS FILED BY INDEPENDENT PRODUCERS 
CONSOLIDATED FOR FORMAL HEARING IN DOCKET NOS. G-16760, ET AL, “ 
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Schedule 1 
[714] FOOTNOTES 
10 years after date of initial delivery. 


500 psig 10 years after date of initial delivery. 


Formerly Layton Brown Drilling Co. at Docket No. G-1867h which was 
consolidated in Coastal Transmission Corp., Docket Nos. G-18338, et al. 


Rate is effective subject to refund. 


Included in price is 0.21931¢ per Mcf reimbursement to Seller from 
Buyer for Seller's cost of dehydration. 


Initial contract rate consisting of a base rate of 18.5¢ plus 1.295¢ 
tax reimbursement plus 0.25¢ dehydration allowance was reduced by 
temporary certificate to a rate not to exceed 18.0¢ including tax 
and dehydration allowance. 


A compression charge of 2.0¢ per Mcf per compression stage will be 
deducted from price shown if Buyer elects to compress gas. 


Seller will reimburse Buyer up to 2.0¢ per Mcf for treating yas not 
conforming to quality specifications if Buyer elects to accept such 
gas. 


18.5¢ until 9-30-65; 20.3¢ to 9-30-69; 22.3¢ to 9-30-7335 2h.1¢ to 
9-30-77; and 26.0¢ to 9-30-81. 


Seller can change price unilaterally on 1-1-71. 


Initial contract rate of 20.0¢ was reduced by temporary certificate 
to a rate of 15.0¢ 


First escalation is to 22.0¢ and is due lL years after date of initial 
delive TY 


Initial 16.0¢ rate subject to refund obligations to a 11.0¢ floor. 
Gonzales County is in Texas District No. 1. 
1100 psig for gas from the Berck Westphal Unit. 


For gas which has been processed the delivery point is at plant 
tailgate, the gas is rejectable below 1,000 Btu's, total sulphur 
4s 20 grains per 100 cubic feet and H2S is 1.00 grains per 100 
cubic feet. Before 5 years have expired, after date of initial 
delivery, Seller is to cause gas to be processed and redelivered 


to Buyer. 


60 


Footnotes [715] 


Page 2 of 2 

17/ This rate is for gas having high sulphur content. To make the 
price for this gas comparable to the price Lone Star gives for 
sweet gas this initial rate was allowed subject to refund 
obligations to a 11.0¢ floor. The difference between the 11.0¢ 
floor and the 11.0¢ floor for sweet yas is equal to Lone Star's 
estim.ted cost for processing. 


Initial contract rate of 18.0¢ was reduced by temporary certifi- 
cate not to excecd 15.0¢--the ceiling in District No. l--since 
productive wells were located in District No, l. 

For gas not meeting quality specifications which Buyer accepts 
into its pipeline, Seller will reimburse Buyer any fair and 
reasonable expense not to exceed 254 of price payable. 


Initial contract rate of 18.0¢ was reduced to 16.9¢ by temporary 
certificate. 


Aransas County is in District No. hl. 
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CONTRACTS PERMANENTLY CERTIFICATED 
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Permansntly Cartificated Sales | 
1960 Contrasts Dated Through Septenber 26, 1960 
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Schedule d 
Contract Provisions of Natural Ges Sales : Permanently Certificated Sales 
Texas Railroad Camisaion District Bo. 2 1960 Contracts Dated Through September 26, 1960 
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Schedule 2 ! 
Permanently Cartificsted Sales 
1960 Contracts Dnted Through September 26, 1960 
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TNOTES : 
sised - Page 1 of 5 


A compression charge of 1.0¢ per Mcf per compression stage will be 
deducted if Buyer elects to compress the gas. 


A compression charge of 2.0¢ per Mcf per compression stage will be 
deduted if Buyer elects to compress the gas. 


Buyer may deduct its cost of compression, plus 6 per cent, as reime 
bursement for compression if Buyer elects to install and operate 
compression facilities. 


buyer may deduct actual compression charges, not to exceed 3.0¢ per 
Mcf, if Buyer elects to accept gas under requested pressures. 


A compression charge of 0.75¢ per Mcf per compression stage will be 


deducted if Buyer is required to install and operate compression 
facilities. 


If Buyer accepts gas at pressures under 750 psig the price shall be 
reduced by 2.0¢ per Mcf. However, if Buyer elects to compress Sellers 
gas then a compression charye of 2.0¢ per Mcf for gas delivered to 


Buyer above 350 psiy or 3.0¢ per Mcf for gas delivered below 350 psig 
will be deducted. 


If Buyer furnishes compression facilities a compression charge will 
be deducted from price shown as follows: 


750 to 1000 psig - 1.5¢ per Mcf 
250 to 750 psig = 2.0¢ per Mcf 
100 to 250 psig - 3.0¢ per Mcf 


If Buyer compresses Sellers gas a compression charge will be deducted 
from price shown as follows: 


750 to 1000 psig - 1.5¢ per Mcf 
250 to 750 psig = 3.0¢ per Mef 
100 to 250 psig - L.5¢ per Mcf 


A compression charge of 1.5¢ per Mcf per compression stage will be 
deducted if Buyer elects to compress the gas. 


If Buyer elects to compress Sellers gas a compression charge will be 
deducted from price shown as follows: 


Over 500 psig - 1.5¢ per Mcf 
250 to 500 psig - 3.0¢ per Mcf 
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Seller will reimburse Buyer for any reasonable expense incurred if 
Buyer elects to treat and/or compress gas which fails to conform to 
contract quality provisions. 


2 of S [750] 750 
Buyer will dehydrate gas without cost to Seller and will compressa 
gas, if necessary, providing that a wellhead pressure of 450 psig 

is maintained. If wellhead pressures fall below 50 psig, then 

Buyer will charye Seller 2.0¢ per Mef ror compression services. 

Price includes 0.25¢ per Mcf reimbursement to Seller for dehydration. 
Seller will receive an additional U.25¢ per Mcf for dehydrating gas. 


Price includes.0.2193]1¢ per Mcf reimbursement to Seller for dehydratin 


Subject to an additional 0.21931¢ per Mcf reimbursement to Seller if 
Seller dehydrates the yas. . . 


Subject to 0.21931¢ per Mcf dehydration charge, which will be deducted 
by Buyer, Jor buyer's dehydration services. 


Dehyuration charye of U.21y31¢ per Hct has been deducted by Buyer. 


Included in price is 0.5¢ per Mcf reimbursement to Seller for dehydration 
and certral point delivery. 


A yathering and hanclin; cuurge of l.>5¢ per Mcf has been deducted. 


Buyer may deduct treating charges, not to exceed 1.0¢ per Mcf, if gas 
delivered fails to contomn to sulphur content specifications. 


Seller will reimburse Buyer for any reasonable expense incurred if Buyer. 
elects tu trcat gas which fails to conform to contract quality provisions, : 


Buyer may deduct up to 2.u¢ :er Mcf for treating charges whenever gas. 
requires treating. . 


Buyer may deduct up to lug per Mcf for treating charges if it elects 
to acc.pt ,us requirlug treatinge 


If Buyer accepts yas wiici does not conform to contract quality pro- 
visions, Seller shall reimmourse Buyer any reasonable treating expense 
incurred up to 3.0¢ per Mcf. 


Gas which does not meet certain contract quality specifications may 
be cither refused Ly Buyer or accepted at a reduced rate. 


'A 2.0¢ per Mcf deduction for propusec gathering line amortization 
applicable until Buyer receives 1,300,000 Mef of gas from Seller. 


A 2.U¢ per Mcf reduction in price to reimburse Buyer for proposed lateral 
pipeline applicable until 4,320,000 Mcf passes through lateral. 


Contract provides for Seller reimbursing Buyer 3.0¢ per Mcf until Buyer's 
investment in the proposed gathering system is recovered. 


Page 3 of 5 [751] 5s 
30/ Contract provides that the rate will be 4.0¢ per Mcf less than what 


Southern Crescent receives from its buyer - United Gas P/L Co. - for 
gas down to 6500 feet and 2.0¢ per Mcf less for deeper gas. 


B 


Seller will receive any tax reimbursement received by Buyer from the 
resale of gas to the pipeline purchaser. 


lS 


The pricing schedule, as amended, provides for 14.3733¢ per Mcf until 
'2—_5-58; however, Sun Oil Co. agreed to reduce this rate to ls.l¢. 
‘Next periodic increase, due 2-5-68, escalates to 14.8733¢ per Mef. 


& 


Socony Mobil receives all revenue collected by Shell Oil Co. for the 
resale of gas to the pipeline purchaser, less 1.5¢ per Mcf for gathering 
and handling. Any increase in rate will not exceed 1.0¢ per Mcf at in- 
tervals of at lease Syears duration excluding increases resulting from 
tax reimbursement. 


For leases containing one acre or less the base price shall be 8.0¢ per 
Mcf with 1.0¢ periodics every 5 years. 


For gas produced from depths above 4,000 ft. the price is 7O0¢ per Mcf 
with no escalations. 


KR 


Letter Agroement of 9-2-5 was superseded by a 1-1-60 contract. 


sac 


A 7.0¢ per Mcf rate is to remain in effect from 7-1-60 throughout remaining, 
term of contract. 


ls 
=~ 


' This price is the last periodic escalation and is to hold for the remaining 
term of the contract. 


Rate is effective subject to refund. 


Rate is the resuit of settlement. 


94 
[f the Guyer receives an increase in price frum the pipeline purchaser, 
then the entire increase wi)l be passed on to Seller. 


If the Buyer receives an increase in price from the pipeline purchaser, 
then Seller will receive 854 of such increase. 


{if the Buyer receives an increase in price from the pipeline purchaser, 
then Seller receives 75% of such increase. 


This price exceeds the nighest periodic escalation. - 
Provision for price escalation as follows: 
8.0¢ per Mcf until 1-1-59 


9.0¢ per Mcf until 1-1-6) 
Price redetermination after 1-1-6) 


8.0¢ per Mcf for first L years, then 9.0¢ per Mcf thereafter. 


10.00¢ per Mef for the first 5 years after date of initial delivery 

and 11.25¢ par Mcf for the next 5 yoar period with 1.0¢ periodics 

for the following two 5 year periods. 

The last periodic escalation, due Jin 1974, is a 2.0¢ raise to 16.0¢ per Mcf. 
The first periodic escalation, due in 1963, is to 12.0¢ per Mef. 

The last periodic escalation, due in 1973, is from 13.0¢ to 13.8¢ per Mcf. 


The first periodic escalation is due in June, 196h. 


The first periodic escalation, dus November, 1963, is to 15.6¢ with 1.0¢ 
periodics every following S year period. 


The first periodic escalation, due January, 196, is to 16.3333¢ per Mcf 
followed by 1.0¢ periodics every 5 years. 


For the 10 year period following 1-1-6) the price is to be fixed at 
prices being paid by Buyer in Texas District No. 2-6 


Two k year periods before 8-20-62 and two 3 year periods thereafter. 


Price redetermination provided for 5, 10 and 15 years after ‘date of initial 
delivery. 1 


Price redetermination provided for 10 years after date of initial delivery. 


65/ 
66/ 
67 

§8/ 
Page 
69/ 
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B/ 
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Price redetermination provided for 10 and 15 years after date of initial 
delivery. 


If Seller has not delivered 5,000,000 Mcf to Buyer upon expiration of a 
S year primary term,then the term of the contract will be extended until 
such a volume has been delivered. 

The term is either 5 yesrs or the time required to deliver 2,000,000 Mcf. 
Ratifies contract of same date. 

Ratifies a November 1, 1949, contract. 

Ratifies a September 30, 1955, contract. 

Ratifies a December 31, 1957, contract. 

Ratifies a February 16, 1955, contract. 


Not less than 750 psig for gas well gas. Casinghead gas maximum pressure 
of 60 psig and 25 psig minimun. 


2200 psig for first 10 years and 600 psig thereafter. 


1000 psig for first 10 years and 500 psig thereafter. 
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Wellhead pressure if such pressuse is above stated maximum delivery 
pressure. 


Jefferson County is in Texas District No. 3. 

San Patricio County is in Texas District No. h. 

Nueces and San Patricio Counties are in Texas District No. h. 
Colorado County is in Texas District No. 3. 


A portion of the sale is production from McMullen County, Texas 
District jlo. 1. 


0.5¢ per Mcf reimbursement to Seller for dehydration and gathering is 
not included in price shown. This allowance applies only to the West 
George West Field for gas sales in Texas District No. 2. 


Sales from acreage adacd »y Supplement No. 14 were not included in 
settlement. Current price for this gas is 12.13k4¢ per Mcf, including 
0.13k4¢ tax reimbursement. Price escalates 0.2¢ every year. 


95 
Sales from acreaze designated in Supplement Nos. 5 and 6 were not 
included in settlement proceedings. Current price for this ‘gas is 
12.3366h¢, including 0.3366h¢ tex reimbursement. Price escalates 
0.2¢ every year. 
Buyer and Seller ure affiliated. 


Buyer owns a portion of the working interest. 


No deliveries are presently being made, but Seller desires to maintain 
rate schedule on rile in the event production is restored. 


A 2.0¢ incruase, due in 1963, is the only price increase provided for 
in the contriuct other than tax relnbursement. © : 


Aransas Cow:ty is in Texas District No. lk. 

Initial contract price of 20.0¢ per Mcf was reduced to 15.0¢ in 
Opinion No. 412 (temporary certificate had been issued at 18.0¢ 

per Mcf). 

First escalation is to 22.0¢ and is contractually due after the 
first four year period. However, by Commission Order of 2-2-6) : 
in Hassie Hunt Trust (Operator), et al., Docket Nos. G-19115, et al., 
a rate increase moratorium was ordered pending final determination 
in AR64<2 or until 1-1-68, whichever is earlier. 


This contract was ratified on 7-9=57. 


[754] 754 


Schedule 3 


CONTRACTS TEMPORARILY CERTIFICATED 
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Sehedole 3 
Contract Provisions of Mataral Ges Sales Temporarily Certificated Sales of * 
Texas Railroed Camission District Ho. 2 Contracts dated June 7, 195i end later as 
Accepted for filing ty the Federal Pover Comisaion as of 3-10~6h 
5 2 . _Soeat 1 ef 1 


caativicare 
war 


8.1968 2/ ato 


____C162-996___ Temporary __ Lone Star Producing Co. bf 
Looe Star Gathering .Co. 
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Schedule 3 


FOOTNUTES 


Comression charge of 0./5¢ per Hef per compression stage will be 
educted if Buyer elscts to inslall and operate compression facilities. 


Rate is tie result oF settlement. 
.6¢ per nef in effect until 1-1-69, then 15.6¢ thereafter. 


Buyer and Seller are arfiliates o1 Lone Star Gas Company. 


nitial 18.0¢ rate subject to refund obligations to a 1L.0¢ floor. 


nnion's reque.t Jor tumerary certificate wa not granted since service 
aa already commnced. 
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EXHIBIT NO. 5 
WITNESS: CHARLES W. STROTMAN 


FEDERAL POWER COMMISSION 


Docket Nos. G-16760, et al. 


SINCLAIR OIL & GAS COMPANY, ET AL. 


CHARTS AND TABULATIONS OF SELECTED DATA 
RELATING TO CAS SALES CONTRACTS 
TEXAS RAILROAD COMMISSION DISTRICT NO. 2 


BUREAU OF NATURAL GAS 
WASHINGTON, D. C. 
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TABLE OF CONTEETS 


Description 


Total Initial Price vs. 

Estimated First Month's Volume 

and the Distribution of Prices 

for Sales Permanently Certificated jf 
(Contracts Dated 1-1-57 through 
3-10-64) 
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Total Initial Price vs. 

Estimated First Month's Volume 

and the Distribution of Prices 

for Sales Permanently Certificated 
(Contracts Dated 1-1-57 through 
9-28-60) 


Total Initial Price vs. Estimated 

First Month's Volume and the 
Distribution of Prices for Sales 
Permanently Certificated (Contracts 
Dated after 9-28-60 and through 3-10-64) 


Contract Quality Specifications 
for the Sales Consolidated in 
these Proceedings 


Contract Quality Specifications 
for Sales Permanently Certificated 
(Contracts Dated 1-1-57 through 3-10-64) 


* (159) 
[Exhibit 5, continued] 
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‘TORAL DMITIAL PRICE - ¢/MCF @ 14.65 PsIA 


os 


DISTRIBUTION OF PRICES 
Estimated First Percent of Accumilative 
Month's Voluze (Mcf). Tote) Volume Percent 
1,647,585. 15.56 
1,479,310 29053 
608,576 35028 
1,499,966 
IS 926 
3,157,190 
1,291,12% 
23,250 
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35 
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[Exhibit 5, continued] 
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DISTRIBUTION OF PRICES 


Nonber Ietimated First 
of Sales Month's Volume (Nef) 
1,596,085 
1,243,025 

249,780 
1,108,637 
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_ [Exhibit 5, continued] 
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Table 1 


[Exhibit 5, cont'd] 762 Page 1 of 1 


Sumnary of Contract Quality Specifications 
Sales Consolidated in These Proceedings 
Texas Railroad Commission District No. 2 


SPECIFICATION 
MAXIMUM DELIVERY PRESSURE - PSIG 


Gas Rejected Below: 
1000 
950 
None Stated 


Prica Adjusted Below: 
1000 
None Stated 


SULPHUR CONTENT = GR/100 cr 


Total Sulphur 


DEHYDRATION SERVICES 


Total 


Rate Includes Dehydration Reimbursement 
No Charge or Reimbursement for Dehydration Specified 
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(763) 
Exhibit 5, cont'd 
763 ! Tale 2 


Page 1 of 2 


Swmary of Contract Quality S pecifications 
emeeny Certificated Sales Dated 11-57 Through 3-10-64 
exas Railroad Comission District No. 2 


WUMBER OF 
SPECIFICATION SALES 


HEATING VALYS = BTU/CF 
Gas Rejected Below: 
1000 


960 
950 
None Stated 


SULPHUR CONTENT = GR/100 CF 


Total Sulphur 
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[Exhibit 5, cont'd] 
SPECIFICATION 

DEHYDRATION SERVICES 


Rate Includes Dehydration Reimbursement 
Dehydration Charge Has Been Deducted 


. 


Rate Is Subject To Dehydration Reimbursement 
Rate Is Subject to Dehydration 


Charge 
No Charge Or Reimbursement For Dehydration Specified 
Total 
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[Exhibit 6, cont'd] 


Pantin 


Beshsh Ms 0-16, 7608 wh 
Witness: 


re: 


Saez 


OE Say : 


Estimated First Month's 
Volume (MCP) - 


CENTS PER MCF 


Senge°°s*| Gi 


TEXAS RAILROAD COMMIESION DISTRICT NO. 2 
CONTRACTS DATED AFTER 9-28-60 AND THROUGH 3-10-64 


Volume (NCP) - Permanent 
2 


Estimated First Month's 


: 
E 
: 
: 
E 
E 
E 
E 


Total Initial 
‘MCP. 


_ Price 
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[Exhibit 6, cont'd] 769 &s 
Table. 3-x—- 
ANNUAL RESERVE CHANGES 
OF THE NORTEKEST TERRITORIES, 1958 - 1963. 
(MILLION CUBIC FEET @ 14.65.AND 60°F) ~ 


' Extensions _ Total. 
During: ' and ; Discoveries Not 
Year_ Revisions Discoveries Exten. & Revis. | Production 
1958 59 e 59 337 
(1959. 2,923 2,923 287 
1960.) 3 5680 377 


1961 25,600 403 


1962 *, ; “aot _ 666 
1963. ; 5,048 735 
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Docket No, CI61-751 I.P. No. 3165 
W.A. Stockard, et al. 
[AIRMAIL] [Letter approved and mailed Dec. 1, 1960] 


W. A. Stockard 
225 Oil and Gas Building 
Houston, Texas 


Dear Mr. Stockard: 


Temporary authority is hereby issued to W.A. Stock- 
ard, et al. to sell natural gas for resale in interstate 
commerce to Natural Gas Pipeline Company of Ameri- 
ca as proposed in Docket No. CI61-751, subject to the 
following conditions: 


(1) The price therefor shall not exceed a total of 18 
cents per Mcf at 14.65 psia, including tax reim- 
bursement and dehydration charge. 
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(3103-3104) 


(2) The filing within 20 days hereof of a supplement 
to the rate schedule designated below specifying 
the price set forth in (1) above together with a 
revised billing statement reflecting such price. 


(3) Written acceptance of this authorization by a re- 
sponsible official of the company within 20 days 
of the date hereof. 


The related proposed rate schedule will be considered 
accepted for filing upon compliance with the above condi- 
tioned temporary authorization to be effective on the date 
of initial delivery, subject to the provisions of Sections 
154.94(c) and 154.101 of the Commission's regulations 
under the Natural Gas Act. 


In view of the above conditions, the billing statement 
submitted reflecting a price of 20.045 cents per Mcf is 
no longer applicable and accordingly is returned here- 
with. 


The rate schedule has been designated as follows: 


Description Designation 


Contract 10-6-60 W.A. Stockard, et al. 
FPC Gas Rate Schedule 
No, 2 


[3104] 


Please advise the Commission whether Stockard, et 
al. would accept permanent certificate authorization un- 
der the condition specified in (1) above. Such acceptance 
would permit disposition of the subject application under 
the abridged hearing procedure provided no protests or 
petitions to intervene in opposition to the application are 
filed. 


Please advise the Commission of the date of com- 
mencement of deliveries under such rate schedule mak- 
ing reference in your Communication to the rate schedule 
as designated by this Commission, namely W.A. Stock- 
ard, et al. FPC Gas Rate Schedule No. 2. 
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(3104-3105) 


This authorization and the acceptance of the above 
rate schedule are without prejudice to such final dispo- 
sition of the application for certificate as the record may 
require. Furthermore, once service is commenced under 
this authorization it may not be discontinued without per- 
mission of the Commission issued pursuant to the provi- 
sions of the Natural Gas Act. 


By direction of the Commission. 


Michael J. Farrell 
Secretary 

Enclosure No. 84824 
ce: Bernard A. Foster, Jr. 

Ross, Marsh & Foster 

725 15th Street, N.W. 

Washington 5, D.C. 

Natural Gas Pipeline Company of America 


122 South Michigan Avenue 
Chicago 3, Illinois 


RGC 
EDB/TAP/HFS:boa Approved by the Commission 
s 


11-25-60 CJ, Secretary's Office 


[3105] 
[Docketed Dec 1, 1960] I.P. No. 3165 


Docket No. CI61-619 [ AIRMAIL ] 
Mrs. J.R. Dougherty, et al. 


Dougherty Group 
P.O. Box 649 
Beeville, Texas 


Attention: Mr. W.M. Porter 
Gentlemen: 


Temporary authority is hereby issued to Mrs. J.R. 
Dougherty, et al. to sell natural gas for resale in inter- 
state commerce to Natural Gas Pipeline Company of 
America as proposed in Docket No. CI61-619, subject to 
the following conditions: 
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(3105-3106) 


(1) The price therefor shall not exceed a total of 18 
cents per Mcf at 14.65 psia, including tax reim- 
bursement and dehydration charge. 


(2) The filing within 20 days hereof of a supplement 
to the rate schedule designated below specifying 
the price set forth in (1) above, together with a re- 
vised billing statement reflecting such price. 


(3) Written acceptance of this authorization by Mrs. 
Dougherty, et al. within 20 days of the date hereof. 


The related proposed rate schedule will be considered 
accepted for filing upon compliance with the above condi- 
tioned temporary authorization to be effective on the date 
of initial delivery, subject to the provisions of Sections 
154.94(c) and 154.101 of the Commission's regulations 
under the Natural Gas Act. 


In view of the above conditions, the billing statement 
submitted reflecting a price of 20.045 cents per Mcf is 
no longer applicable and accordingly is returned here- 
with. 


The rate schedule has been designated as follows: 


Description Designation 


Contract 10-3-60 Mrs. James R. Dougherty, 
et al. 
FPC Gas Rate Schedule No. 1 
Letter 10-7-60 Supplement No. 1 thereto 


[3106] 


Please advise the Commission whether Mrs. Dougher- 
ty, et al. would accept permanent certificate authoriza- 
tion under the condition specified in (1) above. Such ac- 
ceptance would permit disposition of the subject applica- 
tion under the abridged hearing procedure provided no 
protests or petitions to intervene in opposition to the ap- 
plications are filed. 


(3106) ‘ 


In addition, please advise the Commission of the date 
of commencement of deliveries under such rate schedule 
making reference in your communication to the rate 
schedule as designated by this Commission, namely Mrs. 
James R. Dougherty, et al. FPC Gas Rate Schedule No. 1 
and Supplement No. 1 thereto. 


This authorization and the acceptance of the above 
rate schedule are without prejudice to such final disposi- 
tion of the application for certificate as the record may 
require. Furthermore, once service is commenced un- 
der this authorization it may not be discontinued without 
permission of the Commission issued pursuant tothe pro- 
visions of the Natural Gas Act. 


By direction of the Commission. 


Michael J. Farrell 
Acting Secretary 
Enclosure No, 84825 


cc: Mr. George P. Morrill 
Morrill & Patton 
P.O. Box 620 
Beeville, Texas 


Natural Gas Pipeline Company of America 
122 South Michigan Avenue 
Chicago 3, Illinois 


Mr. Bernard A. Foster, Jr. 
Ross, Marsh & Foster 

725 - 15th Street, N.W. 
Washington 5, D.C. 


Approved by the Commission 


RCG 
EDB/TAP/HFS:boa 
11-25-60 /s/ CJ, Secretary's Office 


(3113) 


[3113] 
[Docketed Mar. 17, 1961] 


Docket No. CI61-1202 
E.M.J. Oil Company, Operator, et al. 
[ AIRMAIL] [Mar. 17, 1961] 


E.M.J. Oil Company 
404 Milam Building 
San Antonio, Texas 


Attention: Mr. T. J. Dorsey 
Gentlemen: 


Temporary authority is hereby issued to E.M.J. Oil 
Company, Operator, et al., to sell natural gas for resale 
in interstate commerce to Natural Gas Pipeline Com- 
pany of America as proposed in Docket No. CI61-1202, 
subject to the following conditions: 


(1) That the total initial price therefor shall not ex- 
ceed 18.0 cents per Mef at 14.65 psia including 
any tax reimbursement and/or any other charges. 


(2) The filing within 20 days hereof of a supplement 
to the rate schedule consistent with (1) above and 
a revised billing statement. 


(3) Written acceptance of this authorization by a re- 
sponsible official of the company within 20 days 
of the date hereof. 


Your related proposed rate schedule will be consid- 
ered accepted for filing upon compliance with the above 
conditioned authorization to be effective on the date of 
initial delivery subject to the provisions of Sections 
154.94(c) and 154.101 of the Commission's regulations 
under the Natural Gas Act. 


In view of the above conditions, the billing statement 
submitted with your filing is not applicable and accord- 
ingly is returned herewith. 
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The rate schedule has been designated as follows: 


Description Designation 


Contract 10-6-60 E.M.J. Oil Company, (Operator), 
et al. 
FPC Gas Rate Schedule No. 1 


[3114] 


Please advise the Commission of the date of com- 
mencement of deliveries under such rate schedule mak- 
ing reference in your communication to the rate schedule 
as designated above. 


In addition, please advise the Commission as to 
whether you would accept permanent certificate authori- 
zation under the condition specified in (1) above. Such 
acceptance may permit disposition of the subject appli- 
cation under the abridged hearing procedure provided 
no protests or petitions to intervene in opposition to the 
application are filed. 


This authorization and the acceptance of the above 
rate schedule are without prejudice to such final dispo- 
sition of the application for certificate as the record 
may require. Furthermore, once service is commenced 
under this authorization it may not be discontinued with- 
out permission of the Commission issued pursuant to the 
provisions of the Natural Gas Act. 


By direction of the Commission. 


J. H. Gutride 
Secretary 
Enclosure No. 106600 


cc:Morrison, Dittmar, Dahlgren & Kaine 
304 Milam Building 
San Antonio, Texas 


Natural Gas Pipeline Company of America 
122 South Michigan Avenue 
Chicago 3, Illinois 
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Approved by the Commission /s/ rhs, Secretary's Office 
RGC 

WC:lhk 

3/9/61 


[3115] 
[Received April 3, 1961, FPC] 


March 30, 1961 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D.C. 


Re: Docket No. CI61-1202, E.M.J. Oil 
Company, Operator, et al 


Dear Sir: 


This is to advise that the undersigned E.M.J. Oil 
Company, Operator, et al, accepts the temporary au- 
thority issued by the Commission under date of March 
17, 1961, to sell natural gas for resale in interstate com- 
merce to Natural Gas Pipe Line Company of America as 
proposed under the captioned docket number. 


It is understood that the total initial price therefor 
shall not exceed 18.0 cents per mcf at 14.65 psia includ- 
ing any tax reimbursement and/or any other charges. 
This acceptance is with the understanding that should 
the Commission, while the present price is in effect, 
announce or fix an area price in the area of this sale 
higher than the price allowed, that the undersigned shall 
be entitled to such price up to but not exceeding the ap- 
plicable contract price without obligation to refund. It 
is also the understanding that this acceptance is being 
made in recognition of the right of the undersigned to 
file for a price increase in accordance with the terms 
of the present contract as authorized by the applicable 
regulations of the Commission. 


As required in Subsection 2 (of the first paragraph of 


119 


(3115-3116) 


the temporary authorization of March 17, 1961) there is 
enclosed herewith a supplement to the rate schedule con- 
sistent with the initial price authorized and also a re- 
vised billing statement based on such price. 


The Commission is further advised that the under- 
signed will accept permanent certificate authorization 
under the condition specified in Subsection 1 (of Para- 
graph 1 of the authorization of March 17, 1961). 


The undersigned will also advise the Commission of 
the exact date of commencement of deliveries under the 
proposed rate schedule and will make reference to the 
rate schedule under the captioned docket number. 


[3116] 


A copy of this acceptance is being sent to Natural Gas 
Pipe Line Company of America and all other interested 
parties. 


Respectfully submitted, 
E.M.J. OIL COMPANY 


BY /s/ T.J. Dorsey, 
Vice President 


[3240] 
[FPC, Docketed Jan 8, 1962] 


FEDERAL POWER COMMISSION 
Washington 25, D.C. 


Locket No. CI-62-653 
Shell Oil Company 


[AIR MAIL 
Jan 8, 1962] 


Shell Oil Company 
50 West 50th Street 
New York 20, New York 


Attention: Mr. J. T. Doyle 
Gentlemen: 


Your statement, filed pursuant to Section 157 -28(c)(1) 
of the Commission's Regulations, of your intention to in- 
voke said Section and initiate the service proposed in the 
certificate application, Docket No. CI-62-653 is hereby 
accepted. 


You are also advised that the related rate schedule, 
as identified pursuant to Section 157.28(c)(2) of the Reg- 
ulations and listed at the bottom of this letter, has been 
accepted for filing to be effective on the date of initial 
delivery. Please return the enclosed duplicate copy with 
such date inserted in the space provided. This accep- 
tance of the rate schedule for temporary service is no 
assurance that it will be accepted by the Commission 
for permanent service. 


In the event that any of the documents comprising the 
listed rate schedule contains provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, 
price redetermination provisions, or any similar provi- 
sion, your attention is directed to the fact that such pro- 
_ visions, when invoked to change the effective rates and 
charges, will constitute a change in such rates and 
charges within the meaning of Section 4(d) of the Natural 


121 


(3240) 


Gas Act and Section 154.94 of the Commission's Regula- 
tions under such Act. The Act and the Commission's 
Regulations require that such changes be filed with the 
Commission not more than 90 days nor less than 30 days 
prior to the proposed effective date thereof. 


Further, in the event that any document comprising 
the listed rate schedule was executed on or after April 
3, 1961 and contains provisions, either therein or by 
adoption of the terms and provisions of other agreements, 
for a change in rate other than those permitted by Sec- 
tion 154.93 of the Commission's Regulations, such rate 
change provisions shall be inoperative and of no effect 
at law and any tendered rate change under such provi- 
sions will be rejected. 


This acceptance for filing shall not be construed as 
constituting approval of any rate, charge, classification, 
or any rule, regulation or practice affecting such rate 
or service contained in the rate filing; nor shall such 
acceptance be deemed as recognition of any claimed 


contractual right or obligation associated therewith; and 
such acceptance is without prejudice to any findings or 
orders which may be made in the final disposition of 
this proceeding or any other findings or orders which 
have been or may hereafter be made by the Commission 
in any proceeding now pending or hereafter instituted 
by or against your company. 


This constitutes all requisite temporary authoriza- 
tion to commence the sale of gas, but such authorization 
and acceptance of the rate schedule are without preju- 
dice to such final disposition of the certificate applica- 
tion as the record may require and, furthermore, once 
service is commenced under this authorization it may 
not be discontinued without permission of the Commis- 
sion issued pursuant to the provisions of the Natural Gas 


Act. 
Very truly yours, 


J. H. Gutride 
Secretary 
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Rate Schedule Designation 
Shell Oil Company 
Description of Document - Contract 11-1-61 
Date of Letter of Transmittal - 12-13-61 
FPC Gas Rate Schedule No. - 264 


Supplement No, : --- 


LZ/E/May 1/5/62 
[ 3346] 


[F PC, Docketed Sep. 7, 1962] AIRMAIL Sep. 7, 1962 


Docket Nos. CI62-824 and CI62-889 
Monsanto Chemical Company, Operator, et al. 


Docket No, CI63-58 
Monsanto Chemical Company 


Monsanto Chemical Company 
1401 South Coast Building 
Houston 2, Texas 


Attention: Mr. J.E. Howell 
Gentlemen: 


Based upon the allegations presented in the above- 
captioned dockets, the Commission finds that an emer- 
gency exists, within the meaning of the Natural Gas Act, 
and temporary certificates are hereby issued to the ap- 
plicant therein, pursuant to Section 7 of the Act in such 
dockets, to become effective at such time as the pur- 
chaser, Lone Star Gathering Company, receives appro- 
priate certificate authorization in Docket No. CP62-179 
to operate the facilities necessary to transport the sub- 
ject gas for resale in interstate commerce, and com- 
mences such service. 


These temporary certificates are issued subject to 
the following express condition that: 
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The total initial price for such services, includ- 
ing any tax reimbursement, shall be 18.0 cents per 
Mcf at 14.65 psia, subject to the Applicant refund- 
ing to Lone Star Gathering Company from the date 
of first delivery any amounts plus interest at 7 per- 
cent per annum collected in excess of 14.0 cents per 
Mcf which may be determined to be in excess of the 
price required by the public convenience and neces- 
sity in the above dockets. 


Section 154.92(b) of the Commission's Regulations 
under the Natural Gas Act is hereby waived to permit 
your related rate filings to be accepted for filing to be- 
come effective on the date of initial delivery subject to 
the provisions of Sections 154.94(c) and 154.101 of said 
Regulations and have been designated as shown on the 
attached Appendix. Please advise the Commission of 
the date of commencement of deliveries under such rate 
schedules making reference in your communication to 
the rate schedules as designated. 


These temporary certificates and the acceptance of 
the rate schedules are without prejudice to such final 
disposition of the Certificates as the record may require, | 
and with the express condition that the rate of 


[3347] 


take and the allowance for the take-or-pay provisions in 
the related rate schedules be subject to the ultimate dis- 
position with respect to such provisions in the rule- 
making proceedings in Docket No. R-199; however, the 
Applicant will not be required to file take-or-pay provi- 
sions for less than 80 percent of the annual contract 
quantity or a rate of take provision of less than 1 Mcf 
per 8000 Mcf of reserves. 


The temporary certificates with the attached condi- 
tions shall be accepted, as issued and without reserva- 
tions for further review after commencement of service, 
within 30 days herefrom by written acceptance (original 
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and five copies) made by a responsible official of the 
company. If service is commenced under these tempo- 
rary certificates, the conditions attached shall be effec- 
tive and the service may not be discontinued without per- 
mission of the Commission issued pursuant to the provi- 
sions of the Natural Gas Act. 


By direction of the Commission. 


J. H, Gutride 
Secretary 

ce: Lone Star Gathering Company 

301 S. Harwood Street 

Dallas 1, Texas 
BNG [Do Not Send Until Approved by 
Hoffman, W.S.:sll Commission] 
9-5-62 Approved by the Commission 
IS/HJA 9/6/62 /s/ MBK, Secretary's Office 


R.L.R. approved by OGC 


[3348] 


APPENDIX 


Docket 
No. Field Description 


CI62-824 Criswell Contract 10-12-61 


a: 


Amendment 3-27-62 


Amendment 6-28-62 


CI62-889 Belitz Contract 10-11-61 


Ratification 10-11-61 


Ratification 10-11-61 


Amendment 3-26-62 


Amendment 4-17-62 


Amendment 4-16-62 


CI63-58 Belitz Contract 3-20-62 


Designation 


Monsanto Chemical Com- 
pany, Operator, et al. 
FPC Gas Rate Schedule 
No. 52. 

Supplement No. 1 there 
Supplement No. 2 there 
Monsanto Chemical Con- 
pany, Operator, et al. 
FPC Gas Rate Schedule 
No. 53. 

Supplement No. 
Supplement No. 
Supplement No. 
Supplement No. 
Supplement No. 
Monsanto Chemical Com 


pany, FPC Gas Kate Sch 
ule No. 56. 


[ 3366] 
[Received Sep. 13, 1962, FPC] 


MONSANTO CHEMICAL COMPANY 
Hydrocarbons Division 
Production and Exploration Department 


September 12, 1962 


Federal Power Commission 
441 G Street, N.W. 
Washington 25, D.C. 


Attention: Mr. J.H. Gutride, Secretary 


Re: Docket Nos. CI62-824 and CI62-889 
Monsanto Chemical Company, Operator, et al 


Docket No. CI63-58 
Monsanto Chemical Company 


Gentlemen: 


We have your communication of September 7, 1962 is- 
suing temporary certificates to Monsanto Chemical Com- 
pany in the dockets described above, such certificates to 
become effective at such time as the purchaser, Lone 
Star Gathering Company, receives appropriate certifi- 
cate authorization in Docket No. CP62-179. 


This letter is written to advise the Federal Power 
Commission on behalf of Monsanto Chemical Company, 
individually, under Docket No. CI63-58, and as operator 
under the remaining of the captioned dockets, that the 
temporary certificates issued as aforesaid are hereby 
accepted. 


Very truly yours, 
MONSANTO CHEMICAL COMPANY 


By /s/ M. E. Howell 
Attorney-in-Fact 


(3573-3574) 


[3573] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O'Connor, Jr., Charles 
R. Ross, Harold C. Woodward, 
and David S. Black 


* KOK 


[3574] 


ORDER SEVERING PROCEEDINGS, CONSOLI- 
DATING PROCEEDINGS, AND FIXING DATE FOR 
PREHEARING CONFERENCE 


(Issued March 25, 1964) 


Each of the above-designated proceedings concerns 
an application for a certificate of public convenience and 
necessity (or petition to amend such certificate) to sell 
natural gas produced in Texas Railroad District No.2 1/ 
in interstate commerce. The public interest requires 
that these matters be heard on a consolidated record. 


Five of the applications 2/ were previously consoli- 
dated with the matters in Coastal Transmission Corpora- 
tion, et al., Docket Nos. G-18338, et al. (now designated 
as Florida Gas Transmission Company) and should be 
severed therefrom and consolidated with the proceedings 
being instituted herein. 


1/ Bee, Jackson, Calhoun, Live Oak, Victoria, DeWitt, 
Goliad, Refugio, LaVaca and Karnes Counties. 
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2/ Socony Mobil Oil Co., Inc., (Operator), et al., Docket 
No. G-18385, Socony Mobil Oil Co., Inc., Docket No. 
G-18386, Union Oil Co. of California, Docket No. 
G-18389, Trice Production Co. (Operator), et al., 
Docket No. G-19340, and George Parker, Docket No. 
G-19718. 


[3575] 


Three of the applications 3/ concern gas produced in 
Gonzales County (which is in Railroad District #1) and 
delivered in or near the field in DeWitt County (Railroad 
District #2) under contracts dedicating acreage in both 
Gonzales and DeWitt Counties. Temporary certificates 
conditioning the proposed rate of 18.0¢ to 15.0¢ (the area 
ceiling in Railroad District No. 1) were not accepted by 
the applicants, who subsequently filed petitions for re- 
consideration. The petitions were denied. Of these three 
applications only those portions pertaining to R.R. Dis- 
trict #2 should be consolidated in the proceedings being 
instituted. 


One application of Texas Eastern Transmission Cor- 
poration 4/ and one of Socony Mobil Oil Company, Inc. 5/ 
are for sour gas. The application of Texas Eastern re- 
ferred to above together with its application in Docket 
No. CP63-193 involve field sales from Texas Eastern's 
own producing properties to Lone Star Gathering Com- 
pany. 


Tidewater Oil Company, which proposed a rate of 
18.0¢ for initial sales to Natural Gas Pipeline Company 
of America from the Orangedale Field in Bee and Live 
Oak Counties, has requested a temporary certificate be- 
cause of its existing obligations to pay shut-in royalties. 
. The applicant indicated that it would accept a temporary 
certificate conditioned at price of 16.0¢ pending deter- 
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mination of the applicable in-line price, but does not, how- 
ever, waive its right to seek a permanent certificate 
price of 18.0¢. The ceiling price for initial sales in 
Texas Railroad District No. 2 is 16.0¢.6/ A temporary 
certificate was issued February 28, 1964, at 16¢ per Mcf. 


The Commission finds: 


(1) It is appropriate and in the public interest to 
sever the matters in Docket Nos. G-18385, G-18386, 
G-18389, G-19340, and G-19718, from the proceedings in 
Coastal Transmission Corporation, et al., Docket Nos. 
G-18338, et al. 


(2) It is appropriate and in the public interest that all 
of the above matters listed in the Appendix attached to 
this order 7/ be consolidated for hearing and decision as 
hereinafter ordered. 


3/ The Superior Oil Company, Docket No. CI63-51, Alfred 
C. Glassell, Jr., Docket No. CI63-221, and Gene M. Wood- 
fin, Trustee, Docket No. CI63-229. { 
4/ Docket No. CP63-192. 

5/ Docket No. CI63-874. 

6/ See the Eighth Amendment to the Commission's State- 
ment of General Policy No. 61-1 issued December 9, 1963. 
7/ Except those portions of Docket Nos. CI63-51, Cl63 -221, 
and C163-229, which do not represent sales of gas produced | 
in Texas Railroad District #2. 


[3576] 


(3) The expeditious disposition of these proceedings 
may be effectuated by holding a pre-hearing conference 
and to that end a pre-hearing conference should be held 
on May 11, 1964, as hereinafter ordered. 


The Commission orders: 


(A) The matters in Docket Nos. G-18385, G-18386, 
G-18389, G-19340 and G-19718 are hereby severed from 
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the proceedings in Coastal Transmission Corporation, 
et al., Docket Nos. G-18338, et al. 


(B) All of the matters listed in the Appendix attached 
to this order 8/ are hereby consolidated for purposes of 
hearing and decision. 


(C) An officer or officers of the Commission desig- 
nated by the Chief Examiner for that purpose, shall pre- 
side at the pre-hearing conference and the hearing in 
this consolidated proceeding pursuant to the Commis- 
sion's Rules of Practice and Procedure. 


(D) Pursuant to the provisions of Section 1.18 of the 
Commission's Rules of Practice and Procedure, a pre- 
hearing conference before a duly designated Presiding 
Examiner shall commence at 10:00 a.m. (EDST) on May 
11, 1964, in a Hearing Room of the Federal Power Com- 
mission, 441 G Street, N.W., Washington, D.C. 20426, 
for the purpose of effectuating the expeditious disposi- 
tion of these consolidated proceedings. 


(E) The purpose of such conference shall be to con- 
sider all matters at issue in the above dockets, and the 
manner in which evidence shall be presented, to fix 
dates for the distribution of such evidence, to fix the 
date on which the consolidated hearing shall commence, 
and to consider any and all other matters which might 
contribute to an expeditious disposition of the consoli- 
dated proceeding. 


(F) Persons who have been permitted to intervene in 
the individual proceedings consolidated herewith shall 
be considered interveners in this consolidated proceed- 
ing provided that on or before April 13, 1964, they file 
with the Commission an original and fourteen conformed 
copies of a statement of intention to participate in this 
consolidated proceeding. 


* 8/ Ibid. 


(3577) 
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(G) Persons who have filed Protests or Petitions to 
Intervene in the individual proceedings consolidated 
herewith will be considered as protestants or peti- 
tioners to intervene in this consolidated proceeding 
provided that on or before April 13, 1964, they file with 
the Commission an original and fourteen conformed 
copies of a statement of intention to participate in this 
consolidated proceeding. 


(H) Further Protests or Petitions to Intervene in 
this consolidated proceeding may be filed with the Fed- 
eral Power Commission, Washington, D.C. 20426, in 
accordance with the Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) on or before April 13, 1964. 


By the Commission. Commissioners Ross and Black 
concurring filed a separate state- 
ment appended hereto. 

(SE AL) 

Joseph H. Gutride, 
Secretary 


[3578] 


(Issued March 25, 1964) 


ROSS and BLACK, Commissioners, concurring: 


Had the majority decided Docket No. CI61-1736 in 
the Hassie Hunt proceeding (Opinion Nos. 412 and 412-A) 
at the time it was originally heard, it would be neces- 
sary to retry this application anew in this case. Since 
it did not, despite the dissents in that case, there is no 
other alternative than to proceed as set forth herein. 


Charles R. Ross 
Commissioner 


David S. Black 
Commissioner 


” (3579) 


Sinclair 0il & 
Gas Company, et gl. 


Socony Mobil O11 
Company, Inc. 
(Operator), ot al- 
Socony Mobil O11 
Company, Inc. 


Union O11 Company 
of California 


Price Production 
Compeny (Operator), 
gt al. 


George Parker 


H.H. Bowell 
(Operator), et al. 


H.E. Bowell 
(Operator), et a2. 


Carrl.0D, et al. 


Carrl O11, et al. 


Field & County 


Normanna Field, 
Bee County, Texas 


Purchaser 


United Gas Pipe Line 


Kentucky Mott 
Field, Victoria 
County, Texas 


N. IaWard Field, 
Jackson County, 
Texas 

Mott 
Meld, Victoria 
County, Texas 


West Helen Gohlke 
Field, DeWitt 
County, Texas 


Southwest Helen 
Gohlke Field, 
DeWitt County, 
Texas 


Stevard Field, 
Jackson County, 
Texas 


United Gas Pipe Line 
Company 


Carmichael Meld, Tennessee Gas Trens 
Jackson County, sion Company 

Texas < 
Carmichael Field, Tennessee Gas 
Jackson County, sion Company 
Texas 


So. Gabrysch 
Field, Jackson 
County, Texas 


Tennessee Cas 
sion Company 
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APPENDIX 
Page 1 of T 
Rate Schedule Proposed Initiel Rate 
Rumber & Initial Rate Under Teap. 
Original Bs e Authority 
Contract Date 65 pete ¢/Mcf @ 14.65 Comments 


285 17.5950 17.5950 
5/12/58 
264 17.0 17.0 Originally Consolidated 
2/18/59 4n Docket Nos. 6-18338, 
et al. 


206 Originally Consolidated 
2/18/59 in Docket Nos. G-18338, 
st al. 


43 Originally Consolidsted 
2/18/59 in Docket Nos. G-18338, 
et sl. 


13 Originally Consolidated 
6/15/59 is Docket Nos. G-18338, 
al. 


Originally Consolidated 


2 
9/22/59 in Docket Nos. G-18338, 
ot al. 


3 15.1920 15.1920 
12/2/59 


5: 15-3333 15-3333 
3/10/60 


5 15.3333 15-3333 
2/23/60 


15.3333 15-3333 ° 


6 
4/11/60 
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Docket Bos. G-16760, et al. 


CI60-6h0 H.H. Howell (Opere- 


‘ CI61-1 


.,CIG1-352 Richard M. Finder 


cIé61-619 


CI61-751 


cr61-918 


tor), .13 sl. 


Paul R. Turnbull 


(Operator), et al. 


a/o/a Texkan 011 


Company (Operator), 


& l- 


Mrs. James R. 
Dougherty, et al. 


W. A. Stockard 


Lone Star Produc- 
ing Company 


CI61-1202 EMJ 011 Compeny 


Field & County 


North Texana 
Field, Jackson 
County, Texas 


Sterling Mield, 
Jackson County, 
Texas 


Cranell Field, 
Refugio County, 
Texas 


Ganado Field, 
Jackson County, 
Texas 


Normanna Field, 
Bee County, 


haser 


Tennessee Gas 
Transmission 
Company : 


Pipe Line 
Company 


Naturel Gas 
Pipeline Company 
of America 


Netureal Ges 


United Gas Pipe 
Line Company 


Natural Cas 
Pipeline Company | 
of America 


APPENDIX 
Page 2 of 7 


Rate Schedule Proposed Initial Rate — 
Hunber & Initial Rete Under Teap- 
/Mct @ Authority 


Original 
Contract Date 14.65 psia ¢/Mcf @ 14.65 Comments 


50 15.3333 15.3333 The redesignation of this 

4/6/60 proceeding is without 
prejudice to refund obliga- 
tion on the pert of the 
predecessor in interest. 


6 15 +1920 
4/21/60 


3 15-3333 
6/6/60 


23 15.1920 
8/15/60 


1 
10/3/60 


2 
10/6/60 


65 
10/24/60 


2 
10/6/60 
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Docket Hos. G-16760, et al. 


Docket 
Nos. A cant Fela & County Purcbaser 
pe’ TN qurccaser 


CI61-1236 Producing Properties, Normanna Field, Watural Gas Pipeline 
Inc. Bee County, Company of America 
Texas - 


CI62-1567 Heritage Petroleum North Appling Florida Gas Trens- 
Corporation, Former~ Field, Calhoun mission Co. 
& Jackson 
Counties 


CI61-1736 Zoller Field, Natural Ges Pipeline 
tor), et al. Calboun County, Company of America 
Texas 


CXI62-314 MPS Production Co. Elas Field, Natural Gas Pipeline 
(Operator), et al. Live Oak County, Compeny of America 
Texas 


.CI62-334 Southland Royalty Elas Field, Metural Gas Pipeline 
Company (Operator), Live Oak County, Company of America 
et al. (formerly: Texas 
Katz 011 Compeny) 


CI62-1373 J.-E. Pratt, et al. Kaw Creek and Natural Gas Pipeline 
Flying "x" Company of America 
Ay Fields, Victoria 
-, County, Texas 


CIG2-653 Shell O11 Company Southwest Helen Floride Gas Trans- 
. Gohlke Field, mission Co. 

Victoria County, 

Texas 


Rate Schedule Proposed 
Number & Initiel Rate 
ies e 
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APPENDIX 
Page 3 of 7 


Initial Rate 
Under Temp. 
Authority 


Original 
Contract Date _14.65 psie ¢/Mef @ 14. 65, Comments 


56 20.045 
10/6/60 


1 15.5 
4/1/59 


11 
12/15/60 
3/ 6/61 


21 
9/6/62 


1 
3/15/62 


264 
n/1/ér 


18.0 


The redesignation of this proceed- 
ing is without prejudice to 
refund obligation on the part of 
the predecessor in interest. 


The redesignation of this proceed- 
ing is without prejudice to 
refund obligation on the pert of 
the predecessor in ioterest. 


Docket Mos. G-16760, et al. 


Docket 
es: 


Applicant 


CX62-698 “ The Jupiter Corpora- 


Cl62-780 ~ 


tion (Operator ), 
a ek sh. 


Ralph E. Fair, Inc. 


Yonsanto Chemical 
Company (Operator), 
st sl- 


Monsanto Chemical 
Company (Operator), 
st al. 


Cities Service 


Meld & County Purchaser 


Yorktown Pield, Lone Star Gathering 
DeWitt County, Company 
Texas 


East Marshall Ione Star Gathering 
Field, Goliad Company 

County, Texas 

Criswell Meld, Lone Star Gathering 
DeWitt County, Company 

Texas 


Belits Meld, Lone Star Gathering 


' DeWitt County, Company 


Texas 


Southeast Lone Star Gathering, 
Yorktown Field, Company 

DeWitt County, 

Texas 

Criswell Field, Lone Star Gathering 
DeWitt County, Company 

Texas 


Yorktown Field, Lone Star Gathering 
BeWitt County, Company 


Rate Schedule 
RBumber & 


Original 
Contract Date 


1 
10/4/61 
2 . 
9/5/61 
*Yo/n2/é. 


53 
10/11/61 


r/o. 


219 
12/13/62 


2 
9/14/61 
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Initiel Rate 
Under Temp. 
¢/Met @ Authority 

15.65 _psia d/mct @ 18.65 


18.0 18.0 


Proposed 
Initial Rate 


18.0 * 18.0 


Docket os. 0-16760, st ol. 


Docket 
ee = Applicant 


CI63-814. 


Producing Proper- 
ties, Inc. 
(Operator), 

et al. 


H.D. Bruns 
(Operator), 
et al. 


Socony Mobil O11 
Company, Inc. 


Socony Mobil 011 
Company, Inc. 


Highland 0i1 


: Company 


TMdewater 011 
Company 


Field & County 


Anne Barre Field, Lone Star Gathering 
DeWitt County, Company ; 
Texas 


Purchaser 


Lone Star Gathering 
Company 


Speary Field, 
DeWitt & Karnes 
Counties, Texas 


Kawitt Field, 
Karnes & DeWitt 
Counties, Texas 


Speary, Kawitt 
& Yorktown 
Field, Karnes & 
DeWitt Counties 


Lone Star Gathering | 
Company : 


Lone Star Gathering | 
Company , 


Lone Star Gathering . 
Company 


Worth Koenig 
Field, DeWitt 
County 


Orangedale Field, Natural Ges Pipeling} 
Company 


Bee & Live Oak 
Counties, Texas 


Kevitt Field, 
Karnes & DeWitt 
Counties, Texas 


Xavitt Field, 
Karnes & DeWitt 
Counties, Texas 


of America | 


Lone Star Gathering | 
Company 1 


Lone Star Gathering | 


APPENDIX 
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Rate Schedule Proposed Initial Rate 
pearpih : Initial Rate Under Temp. 
Mf @ Authority 


Rotary he fags peia ¢/Mct @ 14.65 


57 18.0 18.0 
12/11/62 


1/a/ée 
lofa/ée 


Wh 12/62 


6/30/63 


Pipeline Field Sale; 
Sour Gas. 


Pipeline Field Sale. 


[3585 ] 


9/ Applicant requested an initial contract price of 18.0¢. 
In view of the location of the gas production (Gonza- 
les Co.) the temporary certificate offered to applicant 
conditioned the initial contract price to 15.0¢ — The 
area ceiling in R.R. Dist. No. 1. This temporary was 
not accepted by applicant. 


(3676) 


[3676] 
[Received June 29, 1964, FPC] 
UNITED STATES OF AMERICA 
BEFORE THE 


FEDERAL POWER COMMISSION 


SINCLAIR OIL AND GAS __) 


COMPANY ET AL ) Dockets G-16760 ET AL 


MOTION FOR CLARIFICATION OF ISSUES 


Now comes Continental Oil Company and respectfully 
moves the Commission to clarify the issues in the cap- 
tioned proceeding with respect to the propriety or im- 
propriety of adducing evidence relating to refunds, if any, 
which might be legally or equitably required by the Com- 
mission of any of the applicants in the event that any price 
collected by any of the applicants under temporary cer- 
tificates should exceed the prices which may be perman- 
ently certificated in these proceedings. Continental fur- 
ther respectfully moves the Commission to clarify the 
issues in these proceedings so as to preclude from con- 
sideration in the initial stage of direct evidence any ques- 
tion of refunds. In support of this Motion, Continental 
- would show as follows: 


(3676-3678) 


These consolidated proceedings involve several pro- 
ducer applications covering sales of natural gas from 


[3677] 


Texas Railroad Commission District 2. The Commis- 
sion consolidated the applications in this proceeding for 
hearing by order issued'May 25, 1964. Subsequent there- 
to a prehearing conference was held before Presiding Ex- 
aminer Frazee on May 11, 1964. At that prehearing con- 
ference the Presiding Examiner in effect ruled that the 
only issue with respect to which he would receive evi- 
dence upon direct presentations by the parties would be 
the issue of in-line price respecting the subject applica- 
tions. The Examiner considered other issues which were 
raised at the prehearing conference by the parties and 
disposed of these other issues by stipulations and by a 
ruling respecting offers of proof as to evidence relating ‘ 
to price but not confined to an in-line price determina- 
tion. On this latter point, the Examiner indicated that he 
would not admit non in-line price evidence but that he 
would accept written offers of proof from the applicants 
or others who might propose such non in-line price evi- 
dence. 


At the prehearing conference, all parties had full op- 
portunity to raise any issues which they might deem rele- 
vant or appropriate for this proceeding. No party ad- 
vanced any argument or position with respect to any is- 
sue relating to the legality or equity of refunds. 


[3678] 


The Examiner made no ruling with respect to any refund 
issue or the admissibility of evidence relating thereto, 
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and in fact, there was no consideration of any such issue 
or evidence. 


Limiting the issue upon which direct evidence would 
be admitted to the sole question of in-line price, the Pre- 
siding Examiner required that the prepared direct evi- 
dence of the applicants be submitted on July 20, 1964, and 
that prepared evidence of the staff and intervenors be 
submitted on August 3, 1964. The parties have been en- 
gaged since the prehearing conference in preparing direct 
evidence on the question of in-line price and appropriate 
offers of proof on other questions in accordance with the 
Examiner's ruling. 


The question of refunds is contingent upon a finding 
that the public convenience and necessity requires cer- 
tification of any or all of the subject producer sales at 
prices below the levels which have been in effect under 
temporary certificates previously issued in various of 
the dockets consolidated in this proceeding. Hence, any 
requirement that evidence be offered with respect to re- 
funds prior to determination of the initial certificate 
prices in this proceeding is presumptuous of the evi- 
dence which will be offered on direct with respect to the 
propriety of the subject producer contract prices and the 
decision of the Examiner and the Commission on such 
evidence. If permanent 


[ 3679] 


certificates are issued at or above the prices which the 
applicants have previously collected under temporary 
certificates, there would be no further question to con- 
sider regarding refunds. 


Accordingly, in order to spare the Examiner and the 
parties the time and burden of presenting evidence which 
may not be required on an issue which may never ma- 
terialize in this proceeding, any consideration of a possi- 
ble refund issue should be deferred until the Examiner 
reaches a decision on the merits respecting the basic is- 
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sue of the propriety of the producer contract prices. Such 
a procedure would provide for an orderly development 
of evidence and avoid unnecessary effort and delay in the 
conduct of the proceeding and possible prejudice to the 
position of any party. Such a procedure would also per- 
mit the parties to proceed expeditiously with the present 
schedule for hearing set by the Examiner on the limited 
price issue and make unnecessary any extension of the 
schedule for service of direct evidence already estab- 
lished and upon which the parties have been pursuing 
preparation of their direct cases. 


In order to avoid any possible surprise, prejudice or 
delay in the conduct of this proceeding once the hearing 
commences, it is appropriate and in the public interest 
that the Commission clarify definitively the question 
posed by this motion with respect to the inclusion or ex- 
clusion in the proceeding at this time of any possible is- 
sue of refunds. 


[ 3680] 


Possible ambiguities which might later arise regarding 
the propriety of any such issue, in view of the complete 
absence of consideration or disposition of such issue at 
the prehearing conference, should be promptly disposed 
of by the Commission on this Motion. 


For the reasons heretofore advanced, Continental re- 
spectfully moves that the Commission clarify the issues 
in this proceeding and rule that any refund issue shall 
be deferred subsequent to the initial determination by 
the Presiding Examiner of the propriety of the producer 
contract prices which are at issue in the dockets consoli- 
dated in this proceeding. 


Respectfully submitted, 


/s/ Tom Burton 
Attorney for Continental 
Oil Company 
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[ 3681] 


STATE OF TEXAS 
COUNTY OF HARRIS 


Before me, the undersigned Notary, personally ap- 
peared Tom Burton, who, being duly sworn by me, stated 
on his oath the facts in the foregoing Motion are true to 
the best of his knowledge. 


/s/ Tom Burton 


SUBSCRIBED AND SWORN TO BEFORE ME, the un- 
dersigned authority, this 25th day of June, 1964, in Hous- 
ton, Texas. 


/s/ Ethel Y. LaFont 
Notary Public in and for Harris 
County, Texas * * * 


[ 3699] 
[FPC, Docketed Jul. 16, 1964] 


* eK 


SINCLAIR OIL AND GAS_) 
ts G-16760 ET AL 
COMPANY ET AL Pudaacnese 


PRESIDING EXAMINER'S RULING UPON 
MOTION FOR CLARIFICATION OF ISSUES 


(July 16, 1964) 


By its "Order Severing Proceedings, Consolidating 
Proceedings, and Fixing Date for Prehearing Confer- 
ence" issued March 25, 1964, the Commission stated 
“the purpose of such (prehearing) conference shall be to 
consider all matters at issue in the above dockets ... 

* and to consider any and all other matters which might 
contribute to an expeditious disposition of the consoli- 
dated proceeding." 
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As directed a prehearing conference was convened on 
May 11, 1964, at which the Examiner stated he "assumed 
the principal issue in the hearing will be the in-line price 
at which the public convenience and necessity will re- 
quire the natural gas involved in the ... contracts... 
filed herein.” (Tr. 7, lines 18-21). As further shown 
upon the prehearing conference record, numerous stipu- 
lations were agreed upon following which the Examiner 
stated ''the only thing we have left now is price anddates" 
for the filing of proposed testimony and supporting ex- 
hibits and a date for the convening of the hearing. 


At no point in the prehearing conference was the ques- 
tion of possible refunds raised or considered. 


On June 29, 1964, a "Motion For Clarification of Is- 
sues" herein was filed by the Continental Oil Company 
"To clarify the issues in the captioned proceeding with 
respect to the propriety or impropriety of adducing evi- 
dence relating to refunds, if any, which might be legally 
or equitably required by the Commission of any of the 
applicants in the event that any price collected by any of 
the applicants under temporary certificates should exceed | 
the prices which may be permanently certificated inthese 
proceedings." It was contended "The question of refunds 
is contingent upon a finding that the public convenience 
and necessity requires certification of any or all of the 
subject producer sales at prices below the levels which 
have been in effect under temporary certificates previ- 
ously issued in various of the dockets consolidated in 
this proceeding" and therefore "any requirement that 
evidence be offered with respect to refunds prior to 


[3700] 


determination of the initial certificate prices in this pro- 
ceeding is presumptuous of the evidence which will be of- 
fered on direct with respect to the propriety of the sub- 
ject producer contract prices and the decision of the Ex- 
aminer and the Commission on such evidence." Conti- 
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nental therefore moves that "any consideration of a 
possible refund issue should be deferred until the Exami- 
ner reaches a decision on the merits respecting the basic 
issue of the propriety of the producer contract prices." 


On July 29, 1964 the Staff of the Commission filed an 
answer to the Continental Oil "Motion For Clarification 
of Issues" contending the question of possible refunds is 
an essential issue and should be considered in this hear- 
ing and requesting the Examiner to direct the producer 
applicants for permanent certificates of public conveni- 
ence and necessity to submit evidence herein upon the 
contingent refund issue. The Staff rely upon a recent de- 
cision of the Court of Appeals, District of Columbia Cir- 
cuit, in Public Service Commission of the State of New 
York v. F.P.C., decided January 23, 1964, 329 F.2nd 242, 
cert.den. U.S. (June 8, 1964). 


No other answers or replies have been filed to the Con- 
tinental ''Motion For Clarification of Issues." 


A final determination of an in-line price which is less 
than the price authorized by the Commission in its issu- 
ance of a temporary certificate, and it is irrelevant 
whether the temporary certificate was conditioned or 
not, is a prerequisite to the consideration of any refund 
issue. Once an in-line price has been finally determined 
and this in-line price is less than the conditioned price 
in the teraporary certificate, or less than the price in 
the unconditioned temporary certificate, then and not 
until then does the refund issue arise. 


When, or if, the refund issues does arise then it is the 
duty of the Commission to follow the standard of equity 
heretofore adopted by it in Skelly Oil Company, et al., 

28 FPC 401, as amended and modified on rehearing, 28 
FPC 1065 and approved by the Court of Appeals for the 
District of Columbia in Public Service Commission of 
New York v. F.P.C, 329 F.2nd 242, 250, cert. den. U.S. 

, (June 8, 1964), that the issue of refunds turns upon 
equitable considerations. In that case the Court held the 
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Commission had the authority to order refunds but the 
exercise of such authority was discretionary. The Court 
then continued by saying they recognized "the Commis- 
sion's duty to consider the extent to which a refund obli- 
gation in the absence of prior warning will, by increasing 
the risk producers must bear, affect the quantity and con- 
tinuity of the supply of gas and thus have an adverse ef- 
fect on the interests of consumers." In concluding, the 


[3701] 
Court said, "There must be, with the assistance of the 
parties, a broader and more penetrating analysis and 
consideration of the factors pro and con a refund, and its 
amount or extent, (underscoring supplied) in arriving at 
an equitable conclusion." 


To require the producers to submit evidence in an in- 
line price hearing of the amount or extent of possible re- 
funds would be to require them to defend against an issue 
which can only arise upon a final decision in the in-line 
price hearing. 


The producers cannot know if they are aggrieved or 
not until there is a determination of an in-line price by 
the Commission for the issuance of a permanent certifi- 
cate. Should the in-line price for the permanent certifi- 
cate be less than the conditioned, or the unconditioned, 
price in the temporary certificate, then, as the Court of 
Appeals said in the Skelly case, supra, there must be, 
with the assistance of the parties, an analysis and con- 
sideration of the equitable considerations pro and con a 
refund and the amount or the extent of any refund. 


WHEREFORE, the motion of Continental is sustained 
and no evidence will be received in this phase of this pro- 
ceeding concerning any issue of a possible refund. The 
issue in this proceeding continues to be the price at which 
the public convenience and necessity requires the natural 
gas in the producer dockets consolidated herein for hear- 


ing. 


/s/ Harry W. Frazee 
Presiding Examiner 
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[FPC, Oct. 5, 1964] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Joseph C. Swidler, Chairman; 
L.J. O'Connor, Jr., Charles R. Ross, and David Ss. 
Black. 


Sinclair Oil and Gas Company, ) Docket Nos. 
et al. G-16760, et al. 


Turnbull & Zoch Drilling Co. Docket Nos. 
(Operator), et al. ) G-17960, et al. 


ORDER GRANTING AND DENYING IN PART 
MOTIONS AND PETITIONS 


(Issued October 5, 1964) 


By order issued May 28, 1964, in Docket No. G-17960, 
et al., we consolidated for hearing 67 applications for cer- 
tificates of public convenience and necessity to make sales 
for resale in interstate commerce of natural gas produced 
in Texas Railroad Commission District No, 4, and by or- 
der issued March 25, 1964 in Docket No, G-16760, et al., 
we consolidated for the same purposes 42 applications 
involving sales for resale from Railroad District No. 2. 
These consolidations for hearing of virtually all pending 
producer applications relating to Railroad Commission 
Districts 2 and 4 were in keeping with our policy of uti- 
lizing an area approach to producer regulation in both cer- 
tificate and Sections 4 and 5 rate matters. 


Subsequent to the issuance of an order consolidating 
the proceedings in Docket No, G-17960, et al. for hear- 
ing, various motions and petitions, as described below, 
were filed by various applicants therein and, on July 15, 
1964, the presiding examiner referred these pleadings 
to the Commission pursuant to Section 1.12(d) of the Rules 
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of Practice and Procedure. The pleadings are described 
as follows: 


[3875] 
Applicant Filing Date Title 


(1) Delhi-Taylor 6/29/64 Motion for Clarification of 
Oil Corporation issues 
amended 7/6/64 


(2) Jonnell Gas, Inc. 6/29/64 Petition to Remove Uncer 
and J.C. Trahan, tainty (pursuant to Sec- 
Drilling Contractor, tion 1.7(c) of rules) 

Inc. 


(3) Bright & Schiff 6/30/64 Motion to: 
(A) Sever Refund Issue; & 


(B) Establish Burden of 
Proof With Respect to 
Certain Equitable Con- 
siderations With Respect 
to Certain Intervenors 


(4) Gulf Oil Corpora- 
tion 6/30/64 Motion to Sever Refund 
Issue 


(5) The Atlantic Re- 
fining Company 7/2/64 Motion for Clarification 
of Issues 


(6) Blanco Oil Co. and 
Killam & Hurd 7/7/64 Motion for Clarification 
of Issues 


(7) Bright & Schiff 6/29/64 Motion for Re-Hearing 
amended 7/10/64; of Order Issued May 
(see below) 28, 1964 Consolidating 

Applications; and, in 

the Alternative, Motion § 
to Sever Docket No. 
CI61-1541 


(8) Bright & Schiff 7/10/64 Amended Motion 


(A)For Re-Hearing of Order Issued 
May 28, 1964, Consolidating Appli- 
cations; And 
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(B)In the Alternative, For Severance 
of Bright & Schiffts Docket CI61- 
1541 From This Consolidated Pro- 
ceeding; And 


(C)In the Alternative, To Strike the 
Intervention of Certain Interveners 
As to the Refund Issue; And 


(D) In the Further Alternative, to Re- 
move Uncertainty By Entering an 
Order That the Decision of Amerada 
and Skelly Shall Have No Effect 
Whatsoever Upon The Hearing and 
Decision of This Consolidated Pro- 
ceeding. 


[3876] 


Answers to these pleadings, recommending denial, 
were filed by the Commission Staff (Staff) on July 9, 1964 
and by the Brooklyn Union Gas Company, an intervener, 
on July 31, 1964. 


The motion of Bright & Schiff, as amended listed as 
(7) and (8) above, insofar as it requested rehearing of 
an order of May 28, 1964, supra, and in the alternative 
severance of Bright & Schiff's docket, was denied by an 
order of September 11, 1964, for the reasons stated there- 
in. The remaining pleadings request that the Commission 
issue an order allowing that the above-entitled proceeding 
be divided into two stages: stage 1, to be concerned with 
the initial prices required by the public convenience and 
necessity and stage 2, to be concerned with the questions 
relating to refunds should it be decided in the first stage 
that the prices collected by the applicants under tempo- 
rary certificates without express refund conditions are 
higher than the prices required by the public convenience 
and necessity. Applicants request that the Commission 
finally resolve the issues in the first stage prior toa 
hearing on the second stage, should it be necessary. 


In Docket No. G-16760, et al., a Motion for Clarifica- 
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tion of Issues was filed by Continental Oil Company on 
June 29, 1964, and was answered and opposed by Staff on 
July 14, 1964. On July 16, 1964, the presiding examiner 
filed his Ruling upon Continental's motion, and decided 
that, as requested by movant, no evidence relating to the 
issue of refunds would be received at this initial hearing 
stage, but would be deferred until such time as the in- 
line price has been determined for Railroad District No, 
2. 


[3877] 


On July 24, 1964, Staff filed its appeal from the ex- 
aminers ruling, and on July 27, 1964, United Gas Improve- 
ment Company (UGI) filed a "Motion for Reconsideration 
and Alternatively for Referral to the Commission of Rul- 
ing upon Motion for Clarification of Issues". On August 
3, 1964, Continental filed an answer in opposition to UGI's 
motion. 


We are of the view that the requests described above 
are reasonable. The procedure set forth therein would 
be more orderly and could relieve participants of time 
and expense of preparing testimony and attending hear- 
ings should it be determined that some or all of the prices 
being collected under temporary certificates are not high- 
er than the prices required by the public convenience and 
necessity and that there is no refund issue as to some or 
all of the dockets. Moreover after the exact amount of 
refund in issue, if any, is known for each applicant, the 
applicant will be in a better position to decide whether or 
not to present evidence and arguments as to why refunds 
should not be ordered; and, should the decision be made 
to present such evidence, what kind of evidence to pre- 
sent. For these reasons we shall order that any consid- 
eration of refunds in cases where the temporary certifi- 
cate does not contain an express refund condition be de- 
ferred until further order of the Commission. 


In addition to the requests discussed above, certain of 
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the pleadings request that we rule that burdens of proof 
with regard to the refund issues rest upon parties other 
than the producers. In this regard, Bright & Schiff (8)(C) 
above, requests that we strike the intervention of certain 
producers as to the refund issue. In light of the action 
that we are taking herein, we shall deny such requests as 
moot at this time. 


[3878] 


Finally, Bright & Schiff ((8)(D) above) requests that 
we rule that the decisions of the Commission in the 
Amerada 1/ and Skelly 2/ proceedings shall have no ef- 
fect whatsoever upon the hearing and decision of this 
consolidated proceeding. Bright & Schiff conclude that 
the instant consolidated proceeding was instituted " * * 
because of Skelly and Amerada and with the intent of ar- 
bitrarily applying the decision of these proceedings to 
this consolidated proceeding.” (8 supra at p. 4, empha- 
sis in original). Bright & Schiff and all other partici- 
pants will receive a full hearing on the merits of all ap- 
plications. They are free to present any evidence which 
the Commission has held to be proper in a Section 7(c) 
producer certificate case, 3/ including relevant evidence 
relating to initial prices of permanently certificated 
sales. The precedential value of the above-mentioned 
Commission opinions, other Commission Opinions, Com- 
mission Orders and court decisions relied upon by parti- 
cipants before the presiding examiner and the Commis- 
sion will be considered in the context of the case when 
presented. It would be premature to consider such val- 
ues at this time. Accordingly, this request of Bright & 
Schiff will be denied. 


1/ Amerada Petroleum Corporation, et al., Docket No. 

~ C62-1544, et al., Opinion No. 422 issued March 23, 
1964, and a granting rehearing April 30, 1964. Order 
on rehearing May 28, 1964. 

2/ Skelly Oil Company, 28 FPC 401, affirmed as to initial 
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prices sub nom. P.S.C. of New York v. FPC, 309 F.2d 
242, cert. denied, sub nom. Prado Oil & Gas Co. v. 
FPC, 377 U.S. 963, Skelly Oil Co. v. FPC, 377 U.S, 
963. 
3/ See Opinion No. 436, Union Texas Petroleum, et al., 
~ Docket No. G-13221, et al., mimeo pp. and cases re- 
ferred to therein. 


[3879] 
The Commission orders: 


(A) The issue as to whether or not refunds should be 
ordered to be made by applicants operating under tempo- 
rary authorizations not containing express refund condi- 
tions in these proceedings is hereby deferred until fur- 
ther order of the Commission. 


(B) The relief sought by each of the pleadings identi- 
fied at page 2 of this order, except insofar as granted 
above or previously denied, is hereby denied. 


By the Commission, 


(SEAL) Joseph H. Gutride, 
Secretary. 


[3892] 


[Received Nov. 3, 1964, FPC] 
BEFORE THE 
FEDERAL POWER COMMISSION 


Sinclair Oil and Gas Company et al.) G-16760 et al 
Turnbull & Zoch Drilling Co. et al. ) G-17960 et al 
Hawkins & Hawkins et al. ) G-18077 et al 


APPLICATION OF NEW YORK COMMISSION 
FOR REHEARING AND RECONSIDERATION 


The Public Service Commission of the State of New 
York, an intervener in each of these three consolidated 
proceedings, hereby applies for rehearing and reconsid- 
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eration of the order of October 5, 1964 in the Sinclair 
and Turnbull & Zoch proceedings and the order of Octo- 
ber 13, 1964 in the Hawkins & Hawkins proceedings inso- 
far as those orders deferred indefinitely any further ac- 
tion on the so-called "refund issue" — i.e., whether as 

a condition of permanent certification the producer appli- 
cants should be required to refund excess amounts pre- 
viously collected, under temporary certificates which 
contained no "express" refund requirement. 


In support of this application, the New York Commis- 
sion makes the following points. 


Ts 
In setting each of these consolidated proceedings for 
hearing after the D.C. Circuit's decision in the Skelly ap- 
peal — Public Service Commission of New York v. FP.C.; 
329 F.2d 242 (1964) — the Commission must have been 
aware that the question of 


[3893] 


refunds of excess amounts was necessarily an issue in 
each proceeding, and by neglecting to set up a two-stage 
proceeding, it must have intended that the respective ex- 
aminers rule on this issue as part of their initial deci- 
sions. The orders of October 5 and 13 point to no change 
in circumstance — other than the ensuring vociferous ob- 
jections of the producer applicants — to justify any change 
in procedure. Naturally, the producers would prefer to 
delay action on this issue as long as possible, presumably 
in the expectation that if deferred long enough the refund 
remedy will be found by the Commission to be impracti- 
cal or inexpedient. (See FPC Release No. 13412, August 
6, 1964, announcing a new policy for producer rate settle- 
ments under which refund of excess amounts held more 
than four years would be limited to 25%.) The Commis- 
sion's responsibility, however, is to assure meaningful 
protection to the consumer, and this substantive objective 
should not be defeated through the use of procedural de- 
vices which reflect nothing but procrastination. 
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The Commission's suggested explanation for deferral 
of the refund issue — that until the in-line price is fixed 
and the amounts of refunds known it would be unfair to 
the producers to require them to proceed therewith — 
is quite without reason and, in light of the Commission's 
failure to decide the issue in proceedings where the in- 
line price is known, is simply lacking of substance. 
Noted: absolute inaction on the refund issue, in the face 
of firm 


[3894] 


findings on the in-line issue, in the remanded Skelly case, 
in Amerada (Op. 422), in Union Texas (Op. 436), and in 
Sun Oil (Op. 445). 


Ti. 


The Commission's rationale is also totally inconsis- 
tent with the position it urged before the Supreme Court 
only two years ago in F.P.C. v. Tennessee Gas Trans- 
mission Co., 371 U.S. 145 (1962). There the Commis- 
sion argued, and the Court concurred, that because the 
protection afforded by refund conditions was "somewhat 
illusory", it was the duty of the Commission, "where re- 
funds are found due, to direct their payment at the earli- 
est possible moment consistent with due process." 


Iv. 


The order deferring action in Hawkins & Hawkins is 
particularly unfortunate in that, in this proceeding, evi- 
dence on the refund issue has already been received and 
the matter fully briefed. Moreover, the suggestion in the 
Hawkins order that cost and flow-through evidence might 
be relevant on the refund question [the examiner, cor- 
rectly we submit, ruled that they were not] is unsupport- 
ed by, and is contrary to, the D.C. Circuit's opinion in 
the Skelly appeal. In that opinion the court made perfect- 
ly clear that the only "equitable considerations" it was 
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talking about were those which flowed from the absence 
of an "express" refund condition, i.e., "the absence of 
prior warning" (329 F.2d at 250). In the Hawkins pro- 
ceedings the producers presented evidence addressed 


[3895] 


thereto, i.e., their payment of royalties and taxes because 
of the "absence of prior warning", etc. But this has noth- 
ing whatever to do with cost or flow-through data, which 
are as irrelevant here as they are in determining wheth- 
er refunds are due under temporary certificates which 

do contain "express" refund conditions. In fact, the Com- 
mission's apparent reluctance to face up to the issue left 
open in Skelly has emboldened some to endeavor to per- 
suade this Commission to negate expressed refund con- 
ditions, using the same "equitable" thesis! See appli- 
cation for rehearing and reconsideration filed in Sinclair 
by H.D. Bruns (Operator) et al., Docket No, CI63-820, 
dated October 22, 1964. 


WHEREFORE, the Public Service Commission of the 
State of New York respectfully requests that the Federal 
Power Commission reconsider its orders of October 5 
and October 13, and upon reconsideration vacate those 
orders insofar as they defer action on the refund issue. 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION OF THE 
STATE OF NEW YORK 


By s/ Kent H. Brown, Counsel 
55 Elk Street 
Albany, New York 12225 
November 2, 1964 


(3896, 3899) 
[3896] 


STATE OF NEW YORK. ) 
COUNTY OF ALBANY ) 


KENT H. BROWN, being duly sworn, deposes and says 
he is Counsel to the Public Service Commission of the 
State of New York; that he has prepared and is author- 
ized to execute and file the foregoing document; that he 
knows the contents thereof; and that all statements and 
matters set forth therein are true and correct to the best 
of his knowledge, information and belief. 


/s/ Kent H. Brown 


SS.: 


Subscribed and sworn to before me this 2nd day of No- 
vember, 1964 


/s/ Mary Bulman 
Notary Public 
State of New York * * * 


[3899] 


ORDER DENYING APPLICATIONS FOR REHEARING 
(Issued December 2, 1964) 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O'Connor, Jr., Charles R. 
Ross, and Davis S. Black. 


Applications for Rehearing and Reconsideration were 
filed in the above-styled proceedings by H. D. Bruns (Op- 
erator), et al., (Bruns) and the Public Service Commission 
of the State of New York (New York Commission), 1/ on 
October 26, 1964, and November 3, 1964, respectively. 
Both applications refer to the Order Granting and Denying 
in Part Motions and Petitions, issued October 5, 1964, 
particularly Paragraph (A) thereof, wherein the Commis- 
sion deferred consideration of whether or not to require 
refunds from applicants whose certificates contain no ex- 
press refund conditions. Bruns correctly infers from the 
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order that refunds will be required as a matter of law 
from applicants whose authorizations do contain express 
conditions, and as such an applicant Bruns contends that 
the order is discriminatory and violative of procedural 
and substantive due process. Separately, and in addition, 
Bruns contends that our order is contrary to the decision 
of the Court of Appeals: in Callery Properties v. F.P.C., 

F.2d (5th Cir., decided August 14, 1964, as Case No. 
20872). 


We do not believe that our action in denying Bruns and 
similar holders of conditioned certificates a hearing on 
the refund equities in any manner constitutes discrimina- 
tion or denial of due process. The order issuing a con- 
ditioned temporary certificate is an appealable order 2/, 
and an applicant's acceptance thereof without appeal gen- 
erates an absolute obligation to refund in accordance with 
the order; Bruns cannot now be heard to question for the 
first time on equitable grounds the binding character of a 
condition which has been thus imposed and accepted. 


1/ The application filed by the New York Commission was 
Styled to include the in-line price proceedings for Texas 
Railroad Districts 2, 3 and 4: Sinclair Oil & Gas Com- 
pany, et al., Docket Nos. G-16760, et al.; Hawkins & Haw- 
kins, et al., Docket No. G-18077, et al.; Turnbull & Zoch 
Drilling Co., et al., Docket No, G-17960, et al. Bruns ap- 
plication was filed only in the Sinclair, et al., proceeding. 
Texaco, Inc. v. F.P.C., 290 F.2d 149 (5th Cir., 1961). 


[3900] 


The decision of the court in the Callery case has been 
stayed in order to permit the Commission to seek review 
by the United States Supreme Court. In the meantime, 
Callery does not constrain us to disregard the conflicting 
decision of the Court of Appeals for the District of Colum- 
bia in P.S.C. v. F.P.C., 329 F.2d 242 (D.C. Cir. 1964). 
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Union Texas Petroleum, et al., Op No. 436-A, issued Oc- 
tober 26, 1964, slip opinion p. 4; Sun Oil Company, et al., 
Op No. 445, issued October 26, 1964, slip opinion p. 3. 


The application for rehearing by the New York Com- 
mission urges that we vacate our order issued October 5, 
1964, in Docket Nos. G-16760, et al., and G-17960, et al., 
and our order issued October 13, 1964, in Docket No. G- 
18077, et al., which similarly deferred the refund question 
in the in-line price proceeding for Texas Railroad Dis- 
trict No. 3. 3/ The New York Commission contends that 
any delay resulting from deferral of the refund issue re- 
dounds to the disadvantage of the consumer and is incon- 
sistent with the position taken by the Commission in F.P.- 
C. v. Tennessee Gas Transmission Company, 371 U. S.145 
(1962). It is argued, moreover, that deferral of the re- 
fund issue has misled certain applicants selling gas under 
conditioned certificates, such as Bruns, to believe that 
they may contest the equity of refund obligations as im- 
posed upon them. 


We believe that a two-stage hearing and decision will 
expedite the decision on the initial rate for these sales 
and out weigh the disadvantage of a conceivable delay in 
resolving the refund issue. This is particularly true 
since the hearing on the initial rate question has already 
been completed and is pending before the examiner for 
decision. The New York Commission's discussion of the 
Tennessee Case, moreover, is inapposite to the present 
Situation. There the Commission was fixing just and rea- 
sonable rates for the future and was faced with the like- 
liivod of protracted hearings on a complex of issues aris- 
ing under Section 4(e) of the Act. As in the present pro- 
ceedings, other than the Hawkins & Hawkins, et al., pro- 
ceeding, the issues were heard separately in order to ex- 
pedite the case as a whole. Here our decision, by sever- 
ing the refund issue, will enable us to decide the appro- 
priate initial rate for these sales much more promptly. 
The refund issue covers a past period and does not de- 
termine future rates to consumers. The procedure we 


164 


(3900-3902) 


have adopted is thus analogous to the procedure in the 
Tennessee Case rather than in conflict with it. 


Finally, our denial herein of Bruns' application for re- 
hearing should serve to dispel any doubt that refund obli- 
gations extend to applicants selling gas under expressly- 
conditioned temporary certificates. 


3/H.L. Hawkins & H. L. Hawkins, Jr., (Operator), et al., 
Docket Nos. G-18077, et al. 


[3901] 


The Commission orders: 


The Applications for Rehearing and Reconsideration 
filed by H. D. Bruns and the Public Service Commission 
of the State of New York on October 26, 1964, and Novem- 
ber 3, 1964, respectively, are hereby denied. 

By the Commission. Commissioner Ross concurring in 


part and dissenting in part filed a 
separate statement appended here- 


(SEAL) to. 


Gordon M, Grant, 
Acting Secretary. 


[3902] 
x eK 
ROSS, Commissioner, concurring in part and dissenting in 
part: 

On January 23, 1964, the D.C. Circuit Court of Appeals 
held that the absence of a specific refund provision in a 
temporary certificate constituted an insufficient basis up- 
on which to refuse to order any refunds. 1/ The Supreme 
Court denied certiorari and the Commission thereafter 
provided for the filing of briefs and reply briefs on May 
7, and May 18, 1964, respectively. Over six months have 
elapsed since the filing of those briefs and we seem to be 
little closer to a decision. In these circumstances I dis- 
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sent to the instant order as it relates to the Hawkins & 
Hawkins proceeding. There, the evidence has been submit- 
ted, the hearing has ended, briefs have been submitted 

and the case is ripe for decision by the presiding exam- 
iner. A decision on this issue by an independent hearing 
examiner might well be all that's needed to break the 
current logjam. 


In addition, while it istrue that the refund issue covers 
a past period, by this action we are extending the past in- 
to the future. As a result, the equities become more and 
more vested and difficult to disentangle. Moreover, the 
present consumers who have paid the price are interested 
in securing the sums due, if any, now and not in the in- 
definite future; see F.P.C. v. Tennessee Gas Transmis- 
sion Co. 371 U.S. 145 (1962). 


Charles R. Ross, 
Commissioner 


1/ P.S.c. of N.Y. v. F.P.C., 329 F.2d 292 (D.C. Circ.) 


[3906] 
[Filed March 3, 1965] 
Sinclair Oil & Gas Company et al. Docket No.-16760 
*x * * 
[3907] 


PRESIDING EXAMINER'S INITIAL DECISION 
UPON APPLICATIONS FOR CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY FOR 
THE SALE OF NATURAL GAS FROM TEXAS 
RAILROAD COMMISSION DISTRICT NO. 2 


(Issued March 3, 1965] 


* KOK 


[Appearances omitted] 


(3908-3909) 
[3908] 


FRAZEE, PRESIDING EXAMINER: This consolidated 
proceeding concerns forty nine producer applications, (or 
applications to amend previously issued certificates), for 
permanent certificates of public convenience and neces- 
sity, under Section 7 of the Natural Gas Act, to sell and 
deliver natural gas produced in Texas Railroad District 
No, 2 1/ to four interstate pipeline companies and to a 
gathering company for resale to one of the interstate pipe- 
lines for transportation, and to further determine whether 
such sales, as proposed in the applications, are or will be 
required by the present or future public convenience and 
necessity. 


By an order issued on March 25, 1964, the Commission 
severed Socony Mobil Oil Company, Incorporated (Opera- 
tor), et al., Docket No. G-18385, 2/ Socony Mobil OilCom- 
pany, Incorporated, Docket No. G-18386, 3/ Union Oil 
Company of California, Docket No. G- 18389, Trice Pro- 
duction Company (Operator) et al., Docket No. G-19340, 
and George Parker, Docket No. G-19718, from The Coast- 
al Transmission Corporation et al 4/ Docket Nos. G-18338, 
et al., and consolidated them together with 44 additional 
dockets with this proceeding for hearing and decision. 


1/ Texas Railroad District No. 2 is composed of Bee, 

~ Jackson, Calhoun, Live Oak, Victoria, DeWitt, Goliad, 
Refusio, La Vaca, and Karnes Counties in the State of 
Texas. 


2/ See FPC order issued herein on March 25, 1964. 
3/ See FPC order issued herein on March 25, 1964. 


4/ Now designated as The Florida Gas Transmission Com- 
pany. 
[ 3909] 


On April 30, 1964, Alfred C. Glassell and Gene M. 
Woodfin, Trustee, for the Jean Curry Glassell Trust, filed 
notices of withdrawal of their respective certificate appli- 
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cations in Docket Nos. C163-221 and CI63-229, and on May 
7, 1964, The Superior Oil Company filed its notice of with- 
drawal in Docket No. CI63-51. The sales proposed in these 
three dockets were to the Lone Star Gathering Company 
from the Dubose Field, DeWitt and Gonzales Counties un- 
der temporary authorization granted on September 7, 1962. 
No deliveries were ever made under these sales agree- 
ments, and the contracts, according to the withdrawal no- 
tices, have been cancelled. By its order herein on July 
22, 1964, the Commission severed these dockets from this 
hearing and terminated the proceedings therein. 


Also, by a notice of withdrawal filed on June 22, 1964, 
the Tex-Star Oil & Gas Corp. (Operator) et al., in Docket 
No. CI63-67 stated no deliveries had been made from the 
acreage dedicated to the contract. By a letter dated July 
30, 1964, the Secretary authorized the withdrawal of the 
Tex-Star application effective July 22, 1964, and closed 
the record in Docket No. CI63-67 as of that date. 


By its order issued herein on March 25, 1964, the Com- 


mission consolidated four Socony Mobil Oil Company, Inc. 
Dockets as follows, for hearing herein: 


G-18385, Socony Mobil Oil Co. (Operator) et al. 
from Kentucky Mott Field, Victoria County, Texas, 
to Florida Gas Transmission Co. under a contract 
dated February 17, 1959, and filed as Rate Schedule 
No. 264. 


G-18386, Socony Mobil Oil Co. from N. LaWard 
Field, Jackson County, Texas, to Florida Gas Trans- 
mission Co. under a contract dated February 18, 
1959, and filed as Rate Schedule No. 206. 


CI63-874, Socony Mobil Oil Co. from Kawitt Field, 
Karnes and DeWitt Counties, Texas, to Lone Star 
Gathering Company under a contract dated October 
12, 1962, and filed as Rate Schedule 327. ; 


CI63-875, Socony Mobil Oil Co. from Speary, Kawitt | 
and Yorktown Field, Karnes and DeWitt Counties, t 
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Texas, to the Lone Star Gathering Co., under a con- 
tract dated October 12, 1964, andfiledas Rate Sched- 
ule No. 328. 


[3910] 


On October 14, 1964, the Commission in Socony Mobil . 
Oil Company, Docket No. G-6030 et al. issued permanent 
certificates to Socony, after a statutory hearing, beginning 
with Docket No. G-18385, p. 5, Item 15; Docket No. G- 
18386, p. 6, item 1; Docket No. CI63-874, p. 6, item 9, 
and Docket No. CI63-875, p. 6, item 10. These dockets 
have therefore not been considered by the Examiner in 
this proceeding. 


Each of the remaining 36 applicants executed initial 
contracts, which they filed as 41 rate schedules, for the 
sale of natural gas from Texas District No. 2 at prices 
ranging between 15.1920 cents 5/ per Mcf to 20.045 cents 
per Mef at 14.65 psia. Some 13 of these contracts were 
executed prior to the issuance of the Commission's State- 
ment of General Policy No. 61-1, on September 28, 1960, 
24 FPC 818, as amended. These 13 contracts are consid- 
ered separately under the heading of "In-Line Price For 
Period Prior to September 28, 1960" in order to reflect 
any distinction in the in-line price level before and after 
the issuance of the Commission's Statement of General 
Policy. Skelly Oil Co., et al., 28 FPC 401, 412, 417-18, 
1069, HaSsie Hunt Trust (Operator), et al., 30 FPC 1438, 
1442-43. 


Petitions to intervene 6/ and a Statement of Intention 
to Participate 7/ in the hearing were timely filed and 
permitted by the Commission's order issued on June 8, 
1964. 


As directed in the March 25, 1964, order, a prehearing 
conference was convened on May 11, 1964, at which time 
it was stipulated and agreed: 


(1) The rate schedules and applications involved in 
this proceeding will be identified as items by ref- 
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erence to the Commission's files and received in 
evidence. 8/ 


5/ A pipeline field sale of sour gas is being made by Tex- 

~ as Eastern Transmission Corp. from the Kawitt Field 
in Karnes and DeWitt Counties, Texas, to the Lone 
Star Gathering Co., at 12.0 cents per Mcf at 14.65 psia 
under Rate Schedule No. F-8, under a contract dated 
December 3, 1962, Docket No. CP63-192. 


6/ Permitted to intervene were: (a) United Gas Improve- 
ment Company, Philadelphia Gas Works Division; (b) 
Long Island Lighting Company; (c) Philadelphia Elec- 
tric Company; (d) Natural Gas Pipeline Company of 
America; and (e) Lone Star Gathering Company. 


7/ New York State Public Service Commission. 
8/ See Tr. p. 13, Lines 9-13, and Tr. p-14, Lines 5-6. 


[3911] 


(2) The contracts involved in this proceeding were 
entered into after arm's-length negotiations. 9/ 


(3) Each applicant is ready, willing, and able to 
perform under his respective contracts and to com- 
ply with the terms and provisions of the Natural 
Gas Act and the Rules and Regulations of the Com- 
mission promulgated thereunder. 10/ 


Also, at the prehearing conference, dates were fixed 
for the filing of prepared written testimony and support- 
ing exhibits 11/ and for the filing of written motions 12/ 
directed to the admissibility of the filed prepared written 
testimony and supporting exhibits. The hearing was 
scheduled to convene on September 1, 1964. 


On June 30, 1964, the Continental Oil Company, one of 
the applicants herein, filed a motion requesting a ruling 
(1) to clarify whether or not refunds were to be an issue 
herein; (2) if an issue, Continental requested a ruling de- 
ferring same until after a final decision herein on the pro- 4 
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ducer prices. The Staff of the Commission filedananswer 
on July 14, 1964, to the Continental motion for clarifica- 
tion contending the Commission is empowered to order 
refunds of amounts collected under temporary certificates 
containing no price condition, therefore the determination 
of necessary refunds is an essential issue which should 
be considered and decided at the time of issuance of cer- 
tificates. The Staff rely upon a decision of the Court of 
Appeals, District of Columbia Circuit, in Public Service 
Commission of the State of New York v. F.P.C., 329 F.2d 
242, cert. den. 377 U.S. 963. The Examiner ruled that a 
final determination of the price at which the present or 
future public convenience and necessity will require the 
natural gas is a prerequisite to the consideration of any 
refund issue in those cases where a temporary 


9/ See Tr. p. 15, lines 1-3 and Tr. p. 16, lines 17-18. 
10/ See Tr. p. 16, lines 19-23 and Tr. p. 17, lines 15-16. 


11/ Applicants to file their prepared written testimony 


and supporting exhibits on or before July 20, 1964; the 
Staff and Intervenors to file their prepared written tes- 
timony and exhibits on or before August 3, 1964. 


12/ Motions to be filed in writing on or before August 17, 
1964. 


[3912] 


certificate, unconditioned as to price, has been issued to 
and accepted by the applicant. From this ruling the Ex- 
aminer certified an appeal by the Staff to the Commission. 
On October 5, 1964, the Commission in ruling on the Staff 
appeal directed "that any consideration of refunds in 
cases where the temporary certificate does not contain 
an express refund condition be deferred until further or- 
der of the Commission." 


When the prehearing conference was held on May 11, 
1964, the admissibility of evidence of an economic nature 
(Tr. pp. 11-12) was discussed. The Examiner then ruled 
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such evidence would not be received, but stated the par- 
ties would be permitted to make an offer of proof thereon 
as provided in Section 1.28(b) of the Commission's Rules 
of Practice and Procedure. Subsequently, but before the 
convening of the hearing, the Fifth Circuit Court of Ap- 
peals filed its decision in Callery Properties, Inc., et al 
v. F.P.C. 13/ 335 F.2d 1004. It found that "the Commis- 
sion erred in rejecting the proffered evidence on cost and 
other economic data" bearing on the issue of the price at 
which the natural gas sales under consideration in a Sec- 
tion 7 hearing is or will be required by the present or fu- 
ture public convenience and necessity. 


Relying on the Callery decision, supra, the producer 
applicants offered extensive prepared testimony and sup- 
porting exhibits of an economic nature which included 
revenue-cost relationship data, the problems of a very 
small independent producer in both finding and marketing 
natural gas, the prices paid for intrastate sales of natural 
gas and prices paid for natural gas in areas outside Texas 
Railroad District No. 2. Motions attacking the admissi- 
bility of this type of evidence, Callery notwithstanding, 
were filed and fully argued. The Examiner relying upon 
the District of Columbia Court of Appeals decision in Pub- 
lic Service Commission of New York v. F.P.C., 329 F.2d 
242 14/7 thereupon excluded the evidence, but permitted 
the parties to make an offer of proof as provided by Sec. 
1.28(b) of the Rules of Practice and Procedure of the 
Commission. 


Hearings were held at which an opportunity was afford- 
ed all parties desiring to do so to offer evidence, and a 
substantial volume was offered and received. Further, 
those desiring to do so were permitted to file briefs. 


13/7 Remanding Placid Oil Co. et al., 30 FPC 283. 


14/ This was a review of Commission Opn. 362 in Skelly 
Oil Co., et al., 28 FPC 401 and Skelly Oil Co. et al., 28 
FPC 1065. 


(3913) 
[3913] 


In-Line Price for the Period 
after September 28, 1960 


The applicants' direct evidence was presented mainly 
through one witness who, based upon the initial contract 
prices, concluded the in-line price for the sales in issue 
should be 19.0 cents per Mcf; however, if reliance were 
to be placed on sales previously certified by the Commis- 
sion, then the in-line price should be 18.0 cents per Mcf, 
The witness contended the initial contract prices, as ne- 
gotiated by the parties, properly reflect the underlying 
economic forces which determine the value of the natural 
gas as a commodity and that these initial prices should be 
the starting point in determining any in-line price. This 
witness also was of the opinion that the Commission's 
Statement of General Policy No. 61-1 issued on Septem- 
ber 28, 1960, had a general depressant effect on contract 
prices negotiated thereafter and that the Commission 
should take this into consideration in determining in-line 


prices for sales after that date. 15/ 


The direct evidence of the applicants indicated that ju- 
risdictional sales of natural gas have been made from 
Texas Railroad Commission District No. 2 under long 
term contracts since 1958 at initial prices of 18.0 cents 
and 20.0 cents per Mcf. According to Chart 1, Schedule 
1, Exhibit 3 of this witness, there were 30 contracts at 
18.0 cents per Mcf and above made since September 28, 
1960, out of a total of 87 contracts executed during that 
period. This witness testified that about one-third of the 
total volume of gas sold from Texas District No. 2 under 
contracts made between January 1, 1958, and September 
28, 1960, was at prices of 18.0 cents or higher and that 
47 percent of such total volume was at prices of 17.0 cents 
or higher. As to contracts executed after September 28, 
1960, it was said that 60 per cent of the total volume was 
sold at 18.0 cents or higher and 65 percent at 17.0 cents 
or higher (Chart 2, Exhibit 3). The testimony of this wit- 
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ness further shows there were large volumes of gas sold 
under contracts executed 


15/7 The Commission recognized there might be some dis- 
tinction between prices contained in contracts before 
the promulgation of the Policy Statement on September 
28, 1960, and contracts negotiated after that date and 
the Commission carefully stated that the record should 
reflect any such distinction. Skelly Oil Co. et al., 28 
FPC 401, 412, 417-18, 1069, Hassie Hunt Trust, Oper- 
ator, et al., 30 FPC 1438, 1442-43. 


[3914] 


between January 1, 1958, and December 31, 1963, at 17.0, 
17.5, and 18.0 cents per Mcf. (Chart 4, Exhibit 3.) Chart 
4, Exhibit 3, shows there were large volumes sold dur ing 
this period at less than 14.0 cents (79 contracts showing 
annual delivery volumes of 22,679.0 MMcf or 17.0 percent 
of the total) and at a price of 22.0 cents (One contract 
showing annual delivery volumes of 28,800.0 Mcf or 21.6 
percent of the total.) The witness said the prices below 
14.0 cents were not given any consideration and the 22.0 
cent price was given relatively little weight in determin- 
ing an in-line price. 


The witness for the applicants contended that reliance 
in determining an in-line price should not be confined 
solely to permanently certificated prices since such re- 
liance would not reflect relevant current economic con- 
siderations and, further, such a confined reliance would 
not meet the requirement of Section 7(e) of the Natural 
Gas Act as to whether the sale "is or will be required by 
the present or future public convenience and necessity." 
Complete reliance by the Commission on permanently 
certificated prices would, the witness said, only result 
in a rollback of prices of new gas for each new certifi- 
cate proceeding. It was also contended by this witness 
there were an insufficient number of permanently certi- 
ficated sales or volumes in Texas District No. 2 to pro- 
vide a satisfactory base upon which to determine an 
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in-line price, therefore the base should be enlarged to 
include temporary certificates. 


The Staff presented its evidence through a single wit- 
ness. With some exceptions, which will be discussed 
later, Exhibit 4 and Exhibit 5 of the Staff follow pattern of 
the Staff exhibits upon which the Commission has sub- 
stantially relied in Skelly Oil Company, 28 FPC 401; 
Placid Oil Company, 30 FPC 283, remanded on other 
grounds, Callery Properties, Inc. v. F.P.C., 335 F.2d 
1004; Texaco Seaboard, Inc., 29 FPC 593; El Paso Nat- 
ural Gas Co., 29 FPC 1175; Hassie Hunt Trust, (Opera- 
tor), 30 FPC 1438; Amerada Petroleum Corp., Opn, 422; 
Union Texas Petroleum Co., Opn. 436; Superior Oil Co., 
Opn. 437; and Sun Oil Co., Opn. 445. These decisions 
were subsequent to the Supreme Court's decision in At- 
lantic Refining Co. et al. v. P.S.C. of N.Y. et al., 360 U.S. 
378 (the Catco case) and establish the standards under 
which in-line prices are to be determined. 


In its Exhibits Nos. 4 and 5, the Staff included sales 
below 14.0 cents per Mcf and the sales to Valley Gas 
Transmission, Incorporated, as well as the sale of sour 
gas at 12.0 cents by Texas Eastern to Lone Star Gather- 
ing Company in Docket No, CP63-192. The Staff excluded 
from consideration all sales made under temporary cer- 
tificates. 


[3915] 


In the numerous decisions of the Commission estab- 
lishing the standards under which in-line prices are to be 
determined, the Commission in adopting the Staff present- 
ations invariably started with initial contract prices of 
14.0 cents per Mcf and Higher. In Skelly Oil Co. et al., 
28 FPC 401, 408, the Commission said in adopting Staff 
Exhibit No. 24 "the study shows only contractsat prices of 
14.0 cents per Mcf and higher." In Texaco Seaboard, Inc. 
et al., 29 FPC 593, 596, the Commission said in adopting 
Staff's Exhibit No. "48 "the staff has introduced evidence 
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to show ... rates of 14.0 cents per Mcf and higher as 
accepted by us for both permanently and temporarily cer- 
tificated sales.” In El Paso Natural Gas Company et al., 
29 FPC 1175, 1179, the Commission re-examined and re- 
affirmed its decisions in Skelly and Texaco, supra, and 
again considered only prices of 14.0 cents per Mcf and 
higher. In Hassie Hunt Trust, (Operator), et al. 30 FPC 
1438, 1444, the Commission said in adopting Staff Exhibit 
No, 236, A tabulation of the producer contracts executed 
in this District (Texas Railroad Commission District No. 
2) in the three years immediately prior to the Policy 
Statement having total initial prices of 14.0 cents per Mcf 
and higher" were used. In Amerada Petroleum Corp. et 
al., Opn. 422, at p. 10, the Commission said "this study 
‘Shows pertinent data for all sales in Texas District No. 4 
with total initial rates of 14.0 cents per Mcf or more." 
Furthermore, many of the sales proposed herein by the 
applicants are being made under temporary authorizations 
conditioned so that all monies collected at a rate inexcess 
of the in-line price, but no less than 14.0 cents per Mcf, 
are to be refunded. The Staff witness testified upon cross 
-examination that in preparing his direct testimony and 
his supporting Exhibits (4 and 5), he relied upon the Staff 
Exhibits as presented in Skelly, Amerada and Hassie Hunt 
Trust, supra, for the format of his testimony, and sup- 
porting exhibits therein, placing particular reliance upon 
the Hassie Hunt Trust decision since it concerned Texas 
District No. 2 (Tr. 3, pps. 355-57). 


Having placed his reliance upon the format of the Staff 
exhibits in Hassie Hunt Trust (Operator) et al., Opn. 412, 
the Staff witness then promptly turned away from that 
format to one of his own selection and only included in his 
exhibit all permanently certificated prices thus abandon- 
ing the Commission precedent of considering only prices 
of 14.0 cents and above. The Commission had said, in 
conditioning several of the temporary certificates here 
under consideration, that no refunds would be ordered be- 
low 14.0 cents. Therefore, in determining a proper in- 
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line price in this proceeding, only initial contract prices 
of 14.0 cents and above will be considered. Also, upon 
the grounds set forth by the Commission in Skelly Oil 
Company et al., 28 FPC 401, 408. fn. 14, and Amerada 
Petroleum Corporation et al., Opn. 422, p. 16, in. 33, 
sales to or by Valley Gas Transmission have been elim- 
inated from consideration in determining an in-line price 
herein, 


[3916] 


In its original Statement of General Policy No. 61-1, 
issued on September 28, 1960, 24 FPC 818, 820, the Com- 
mission established a guideline price of 18.0 cents per 
Mcf for initial service for gas soldin interstate commerce 
from Texas District No. 2. Thereafter, on December 9, 
1963, by its Eighth Amendment to the Statement of Gener- 
al Policy, the Commission reduced the price to 16.0 cents 
per Mcf. On this same date the Commission issued its 
Opinion 412, Hassie Hunt Trust, (Operator,) et al., 30 
FPC 1438, in which it re-examined the question of the in- 
line price for Texas District No. 2 prior to September 28, 
1960, in light of subsequent court decisions dealing with 
the initial price question in producer certificate cases 
and determined the in-line price for sales of natural gas 
from Texas District No. 2 prior to September 28, 1960, 
to be 15.0 cents per Mcf. In its Opinion 412-A, Hassie 
Hunt Trust, (Operator) et al., issued January 24, 1964, 

31 FPC 181, the Commission denied a rehearing of Opin- 
ion 412, supra, but granted a conditional stay of the rate 
reduction and refund requirements pending judicial re- 
view, Ina later order issued on February 24, 1964, the 
Commission modified the conditions of the rate reduction 
provisions of its stay order and ordered a moratorium on 
all price increases in excess of 18.0 cents per Mcef for 
sales of gas in interstate commerce from Texas District 
No. 2 until January 1, 1968, or until a final decision in 
the Texas Gulf Coast Area Rate proceeding, AR64-2, de- 
pending on which came first. 
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The beginning point in any in-line price decision is, 
of course, Atlantic Refining Co. v. FPC, (Catco), 360 U.S. 
378. Following the Catco decision there have been a long 
series of court and Commission cases establishing the 
standards for the determination of in-line prices to com- 
ply with the requirements of Section 7 of the Natural Gas 
Act. In applying the standards, thus established, to the 
evidence of record, the starting point is, as was contended 
by the witness for the applicants and as stated by the Com- 
mission in Amerada Petroleum Corp. et al., Opn. 422, p. 
14, the initial "contract prices at which substantial vol- 
umes of jurisdictional gas were sold during the period 
under consideration." 


In beginning his consideration of prices for the period 
subsequent to the date of the Policy Statement, the Exam- 
iner has eliminated from consideration all sales under 
14.0 cents, (Exhibit 5, Chart 3), together with all sales 
made to or by Valley Gas Transmission, the remaining 
14 permanently certificated sales have estimated first 
month's delivery volumes of 460,575 Mcf. 16/ These 14 
sales and associated volumes are — 


16/7 Of these 14 sales, 13 were being made at or below 
15.25 cents per Mcf and for estimated first month de- 
livery volumes of 450,500 Mcf. The other, or 14th 
sale, was being made at 17.595 cents per Mcf witha 
first month estimated delivery volume of 10,075 Mcf. 


[3917] 


only 10.5 percent of the total estimated first month's de- 
liver volumes of 4,390,500 Mcf of jurisdictional gas 
moving in interstate commerce from District No, 2 dur- 
ing the period from September 28, 1960, through March 
10, 1964. 17/ This 10.5 percent of the total volumes does 
not provide a broad enough base upon which to determine 
a proper in-line price. 


The Examiner has prepared a tabulation (set forth be- , 
low), which includes 33 temporarily certificated sales, 
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together with the foregoing 14 permanently certificated 
sales. These 47 sales represent estimated first month's 
delivery volumes of 2,706,977 Mcf, or 61.6 percent of 
4,390,500 Mcf, the latter being the total estimated first 
month's delivery volumes of all jurisdictional gas moving 
in interstate commerce from District No. 2 during the 
time period under consideration. 


Contract Number of Permanent or Temporary Estimated First 
Price Contracts Certificate Price Month Volumes 
“(é/Mcf) (icf) Mef 


14.00 
14.18 
15.c0 
18.00 
15.20 
15.25 
16.00 
18.00 
17.00 
17.59 
18.00 
20.00 
20.045 


14.00 210,000 
14.18 45,000 
15.00 93, 500 
15.00 92,500 
15.20 60,000 
15.25 42,000 
16.00 28,500 
16.00 62,000 
17.00 151,000 
17-59 85,075 
18.00 1,354,457 
18.00 31,000 
18.00 451,945 


2,106,977 


From this tabulation it can be seen that the total initial 
contract prices range from 14 cents per Mcf to 20.045 
cents per Mcf. By volumes, 16.64 percent of the sales 
were coniracted at prices between 14.0 and 15.25 cents 
per Mcf, 9.78 percent at prices between 16.00 and 17.59 
cents per Mcf, and 73.58 percent of the production is 
priced by contract at 18 cents per Mcf or more. Thus, 
the sales at prices of 16 cents per Mcf and 


17/7 The 4,390,500 Mcf is comprised of 1,933,986 Mcf 
from Chart 3, Exhibit 5 and 2,456,514 Mcf relating to 
35 temporarily certificated sales from Staff Exhibit 
No. 4. 
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above account for fully 83.36 percent of the gas presently 
moving in interstate commerce under contracts executed 
in the time period here under consideration. 


In considering, or giving evidentiary weight to, tem- 
porarily certificated prices, even though they are in line 
with the guideline prices established by the Statement of 
General Policy, the Examiner is aware they are in a sus- 
pect category. However, not to give consideration to 
them would leave the Examiner with an incomplete and 
narrow picture on which to base his in-line price deci- 
sion. The fact that 83.36 percent of the gas moving in in- 
terstate commerce from District No. 2 during the period 
was contracted for and temporarily authorized at initial 
prices between 16.0 and 18.0 cents compels the Examiner 
to consider and give evidentiary weight to such prices and 
volumes in arriving at a proper in-line price. To ignore 
these temporarily certificated prices and volumes and 
to look only at the prices and volumes which have been 
permanently certificated is to see but a fractional part 
of the total volumes currently flowing in interstate com- 
merce. To determine a proper in-line price based on 
current conditions in the industry , the Examiner must 
consider the total volumes currently flowing. 


As the Court of Appeals, Ninth Circuit, said in United 
Gas Improvement Co. v. FPC, 283 F.2d 817, 824, ''the 
price line is intended to reflect current conditions in the 
industry. Therefore, comparative prices upon which it 
is based must be prices under which a substantial amount 
of natural gas presently moves in interstate commerce." 
The Court then went on to observe that ". . . by restrict- 
ing the comparison to a small number of contracts under 
which little gas moves today" would defeat the objective 
sought and could require a rollback to prices having no 
current relevancy. 


(3918-3919) 


Applying the criteria for the determination of an in- 
line price, as developed by the numerous Commission and 
Court decisions following Catco, to the data in the fore- 
going tabulation, resulted in a numerically weighted aver- 
age price of 16.68 cents per Mcf and a volumetrically 
weighted avcrage price of 17.18 cents per Mcf. In accord- 
ing the proper evidentiary weight to the evidence of rec- 
ord, most reliance or the greatest weight has been ac- 
corded the 14 permanently certificated sales with an es- 
timated first month's delivery volume of 460,575 Mcf. 
These sales and volumes do not "reflect current condi- 
tions in the industry"' because of their limited nature. 
Having accorded the greatest weight to the permanently 
certificated sales and in giving appropriate consideration 
to temporary certificated sales at substantial volumes 
presently moving in interstate commerce, it is concluded 
the public convenience and necessity requires the natural 
gas here under consideration at an in-line price of 16.0 
cents per Mcf at 14.65 psia. 


[3919] 


The in-lineness of the 16.0 cents per Mcf here deter- 
mined may be further demonstrated. The Commission 
said in Texaco-Seaboard Inc., et al., 27 FPC 482, 485, 
and Hassie Hunt Trust (Operator) et al., 30 FPC 1438, 
1445, ". . . as brought out in Catco and... in Texaco- 
Seaboard, the price line does not accord with the highest 
price or prices permanently authorized but falls between 
the highest group of prices and the median price.'"' Apply- 
ing this test to Staff Chart 3, Exhibit 4, after eliminating 
prices under 14.0 cents and the Valley Gas sales, reveals 
a median price of 14.57 cents (volumetric weighted aver- 
age) which, when averaged with the highest price of 17.59 
cents, produces an in-line price of 16.08 cents per Mcf. 


A similar test further illustrates the in-lineness of the 
16.0 price per Mcf. 


Using all permanently (77) and all temporarily (35) 
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certificated sales related to all volumes of natural gas 
(4,390,500 Mcf) moving in interstate commerce during the 
period after September 28, 1960, and through March 10, 
1964, from District No, 2, a volumetrically weighted av- 
erage price of 15.15 cents per Mcf is indicated. This 
median price when averaged with the highest temporarily 
certificated price of 18.00 cents per Mcf produces an in- 
line price of 16.57 cents per Mcf. 


The Sour Gas Sale 


In fn. 5, supra, reference was made to a pipeline field 
sale of sour gas by Texas Eastern to Lone Star Gathering 
18/ at an initial contract price of 12.0 cents per Mcf. A 
temporary certificate conditioned at 11.0 cents per Mcf 
was issued to and accepted by Texas Eastern in Docket 
No. CP63-192. Lone Star states its processing costs ap- 
proximate 3.0 cents per Mcf to bring this sour gas up to 
pipeline quality. Thus the cost of the gas (12.0 cents) 
plus the cost of processing (3.0 cents) amounts to 15.0 
cents for pipeline quality gas. 


18/ By its order issued herein on March 25, 1964, the 
Commission consolidated for hearing herein a sour gas 
sale by Socony Mobil Oil Company, Inc., to the Lone 
Star Gathering Co., Docket No. CI63-874, Socony Mobil 
Rate Schedule No. 327, from the Kawitt Field in Karnes 
and DeWitt Counties, at an initial contract price of 
12.0 cents per Mcf. Thereafter, the Commission, by 
its order issued October 14, 1964, in Socony Mobil Oil 
Company, Inc., Docket No. G-6030, et al., issued a 
permanent certificate to Socony Mobil for this sale of 
sour gas to Lone Star at 12.0 cents per Mcf at 14.65 
psia in Socony's Rate Schedule No, 327. 


[3920] 


The Staff says in its brief the public convenience and ne- 
cessity requires this gas at 15.0 cents per Mcf when proc- 
essed to pipeline quality. It is therefore found the public 
convenience and necessity requires the gas described in 


182 


(3920) 


Docket No. CP63-192, Texas Eastern Rate Schedule No. 
F-8, at 12.0 cents per Mcf and a permanent certificate 
will be issued. 


In-Line Price For Period Prior to 
September 28, 1960 


In Hassie Hunt Trust, (Operator) et al., issued Decem- 
ber 4, 1963, 30 FPC 1438, the Commission determined an 
in-line price of 15.0 cents per Mcf for the only sale (Doc- 
ket No. G-19119) remaining in that opinion for District 
No. 2 applicable to a contract executed prior to Septem- 
ber 28, 1960. In that opinion the Commission arrived at 
the 15.0 cent price, after examining a tabulation of tem- 
porarily and permanently certificated prices for contracts 
in that District for the three years immediately prior to 
the Statement of General Policy No. 61-1 issued Septem- 
ber 28, 1960. 


The Staff's Chart 2, Exhibit 5, lists all sales and all 
volumes permanently certificated under initial contracts 
executed during the period January 1, 1957 through Sep- 
tember 28, 1960 in District No. 2. Chart 2 includes all 
sales under 14.0 cents per Mcf, together with sales to or 
by Valley Gas. Because the Examiner has excluded these 
sales from consideration, a revised tabulation has been 
prepared as follows: 


Total Initial Number of Estimated 
Price Sales First Month 
(¢ / Mcf Volumes 
(Mef) 


14.00 150,480 
14.18 1,246,124 
14.30 ate 

14.50 218,500 
14.75 600,000 
15.00 309,000 
15.20 195,000 
15.25 as 

17.00 438,000 
17-59 RA 


3,157,104 


(3921) 
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The Examiner's tabulation shows a total of 29 perm- 
anently certificated sales (of jurisdictional gas from Dis- 
trict No. 2 during the period January 1, 1957, through 
September 28, 1960) with an estimated first month's de- 
livery volumes totaling 3,157,104 Mcf. These volumes 
are approximately 36.47 percent of the total volumes of 
8,655,016 Mcf shown on Chart 2, Exhibit 5, by the Staff. 
This percentage affords an ample base upon which to de- 
termine a proper in-line price without having to consider 
the temporary certificates issued during this period. 


The permanently certificated prices range from 14.0 
cents to 17.0 cents per Mcf. By volumes 70.2 per cent 
of these sales are being made at prices from 14.0 cents 
to 14.75 cents per Mcf and 29.8 percent at prices from 
15.0 cents to 17.0 cents per Mcf. There are seven sales 
in the 15.0 to 17.0 cent category with volumes of 942,000 
Mcf. One of these (G-19119) is the Lamar Hunt Trust 
Estate sale to the Natural Gas Pipeline Company of Am- | 
erica from the Zotler Field in Calhoun and Aransas Coun- | 
ties at 15.0 cents per Mcf with an estimated first month's 
volume of 219,000 Mcf. This sale was one of those con- 
sidered by the Commission in Hassie Hunt Trust, (Oper- 
ator), 30 FPC 1438, supra, and is presently under review 
but held in abeyance by the Circuit Court of Appeals for 
the 5th Circuit in Case No. 21286, entitled Margaret Hunt 
Hill Trustee et al., pending a final decision in Callery 
Properties et al., decided by the 5th Circuit on August 14, 
1964. Petition for writ of certiorari has been filed. This 
litigation on this sale at the 15.0 cent per Mcf price level | 
not only causes it to fall into the suspect class but causes | 
the remaining six sales also to be suspect. In the cate- 
gory of being non-suspect there remains only the 22 per- | 
manently certificated sales with prices ranging from 14.0 
cents to 14.75 cents per Mcf with estimated first month's | 
volumes of 2,215,104 Mcf, or 70.2 percent of the 3,157,104 
Mcf total shown in the above tabulation. 


184 


(3921-3922) 


As brought out in Catco and referred to by the Com- 
mission in Texaco-Seaboard and Hassie Hunt Trust, sup- 
ra, "... the price line does not accord with the highest 
price or prices permanently authorized but falls between 
the highest group of prices and the median price." This 
rule cannot be literally applied here for the reason that 
70.2 percent of the sales volumes under consideration 
are being made under permanently certificated authori- 
zations and 29.8 percent are in the median to high group 
of prices and are suspect because of the Margaret Hunt 
Hill review petition above. 19/ Therefore, the greatest 
evidentiary weight, or consideration, must be accorded 
the 70.2 percent of the sales and less weight, or consid- 
eration, accorded the 29.8 percent, which are the suspect 
sales. However, only one of the seven sales being made 
in the 15.0 to 17.0 cent price category is in litigation. No 
petitions to review the other six sales have been filed. As 
the Commission said in Texaco-Seaboard, 29 FPC 593. 
598, '"'... the suspect price doctrine was not intended as 
a rigid exclusionary rule." The Commission then 


19/ See United Gas Improvement Co. v. FPC, 283 F.2d 
817; Texaco-Seaboaré Inc. et al., 29 FPC 593, 597. 


[ 3922] 


went on to say ". . . we think that merely because prices 
are in litigation or have been set aside after litigation 
and further proceedings ordered thereon, we should not 
entirely overlook the economic tendencies which they rep- 
resent. But in such cases the prices cannot be iaken at 
face value as reflecting firm prices in the area at the 
time..." For the 22 sales being made in the 14.0 to 
14.75 cent price level in the above tabulation the numeric- 
ally weighted average price is 14.24 cents and the volu- 
metrically weighted average price is 14.35 cents per Mcf 
at 14.65 psia. However, the numerically weighted aver- 
age price for the 29 sales is 14.58 cents per Mcef and the 
volumetrically weighted average price is 14.84 cents per 
Mcf at 14.65 psia. Considering the foregoing data and the 
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evidence of record showing the history of prices and the 
price patterns in District No. 2, the Examiner is of the 
opinion that the present or future public convenience and 
necessity requires the natural gas here under considera- 
tion at an in-line price of 15.0 cents per Mcf at 14.65 
psia. 


Estimated versus Actual First 
Month's Delivery Volumes (Mcf) 


Beginning with Skelly, the Commission has consist- 
ently used estimated first month's delivery volumes in 
its decisions. FPC Form No. 301-B, the independent 
producers’ report, as well as FPC Form No. 2, the an- 
nual report of the purchasing pipeline, furnish actual 
sales volumes (Mcf) on an annual basis only. Therefore, 
to obtain the first month's delivery volumes, it is neces- 
sary to divide the reported delivery volumes of a parti- 
cular sale by the number of months covered by the report 
or a lesser number of months as related to the date of 
first delivery of the particular sale. This produces an 


average monthly delivery volume from which the actual 
first month's delivery volume is derived. Since Form 
No. 301-B and Form 2 do not show, nor do the rate sched- 
ules in many cases indicate, the date of the commence- 
ment of deliveries, it is frequently not possible to ascer- 
tain the actual first month's delivery volumes in this 
fashion. 


The estimated first month's delivery volume is set 
forth in the initial contract executed by the seller and the 
buyer which is filed with the Commission as the rate 
schedule. This represents the best judgment figure of 
the parties at the time the agreement was executed. As 
was indicated by the rebuttal witness for the applicants, 
there may be a wide variance between estimated and ac- 
tual volumes in certain instances; however, his examples 
were too few in number of sales to form a basis for con- 
cluding broadly that there is an inaccuracy or unrelia- 
bility in the use of estimated first month's delivery vol- 
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umes. In one instance this witness furnished actual first 
month's delivery volume figures obtained from a personal 
inspection of a purchasing pipeline's records. In other 


[3923] 


instances he determined the first month's delivery vol- 
umes by the method heretofore described — the averag- 
ing of the reported sales volumes. There can be no ques- 
tion but that the average volumes would produce more 
accurate results. However, except for the few instances 
in rebuttal, average volumes are not in this record. 
Therefore, it is concluded that for the purposes of de- 
termining an in-line price the use of estimated first 
month's delivery volumes are sufficiently acceptable and 
reliable to warrant their use. 


Sinclair's Sale in Docket No. G-16760 


Sinclair sells about 32,000 Mcf of gas per month to the 
United Gas Pipe Line Company from the Normanna Field, 
Bee County, Texas, under a contract negotiated by Sin- 
clair's predecessor in interest, Western Natural Gas 
Company, and dated May 12, 1958. On October 23, 1958, 
Western filed its application withthe FPC for a certificate 
of public convenience and necessity to make this sale. 
Western's application was assigned Docket No. G-16760, 
which is the lead docket in this hearing. An unconditioned 
temporary certificate was issued to Western on June 18, 
1959. This sale is being continued by Sinclair under au- 
thority of an FPC Letter Order dated November 26, 1963, 
extending the temporary certificate. The gas is being 
sold at 17.0 cents per Mef plus tax reimbursement of 
0.59509 cents per Mcf at 14.65 psia. The May 12, 1958 
contract is on file with the FPC as Sinclair's Rate Sched- 
ule No. 285. Sinclair and Tennessee Oil Company jointly 
own interests in the wells from which this gas is pro- 
duced. Tenneco is the operator of the two units. 20/ 


On March 31, 1958, Tenneco's predecessor in interest, 
Midstates Oil Corporation, contracted to sell its portion 
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of the gas from these units to United for 17.0 cents per 
Mcf plus tax reimbursement of 0.59509 cents per Mcf at 
14.65 psia. Midstates filed its application with the FPC 
on April 4, 1958, for a certificate of public convenience 
and necessity to make the sale. The application was as- 
signed Docket No. G-14836, and, after a hearing thereon, 
the FPC in Middle States Petroleum Corporation (for- 
merly Midstates Oil Corporation), 21 FPC 492, on April 13, 
1959, issued a certificate of public convenience and neces- 
sity to make the sale at the contract price of 17.59509 
cents per Mcf. Thus, Tenneco, as the operator of these 
two units, is selling its gas under a permanent certificate 
at the contract price of 17.0 cents per Mcf plus tax re- 
imbursement of 0.59509 cents per Mcf at 14.65 psia. 
Sinclair contends its sale of gas from these two units 
should receive the same price certification as was issued 
to Tenneco's predecessor in interest, that the imposition 
upon its sale at a price below the level of the current 
Tenneco price would be inequitable, unlawful and highly 
discriminatory. 


20/ The Magnus-Beck and the Johnson-Beck units locat- 
ed in the Normanna Field, Bee County, Texas. 
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In the matter here at issue Tenneco's predecessor in 
interest filed its initial contract as its rate schedule with 
the Commission on April 4, 1958, and it was promptly 
acted upon by the Commission by the issuance of a per- 
manent certificate at the initial contract price on April 13, 
1959. On October 23, 1958, six months and 19 days after 
the Tenneco filing, Sinclair's predecessor in interest 
filed its initial contract as its rate schedule. Each ini- 
tial contract contained identical pricing provisions. On 
June 18, 1959, eight months after the filing, Sinclair was 
issued an unconditioned temporary certificate. Sinclair 
here seeks an unconditioned permanent certificate the 
same as was issued to Tenneco nearly six years ago. 


The Commission said in Graridge Corporation (Opera- 
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In issuing the permanent certificate on April 13, 1959 
to Tenneco's predecessor in interest, the Commission 
there held the applicant had established a prima facie 
case for the issuance of a certificate and that, ''There 
is no evidence showing that the proposed rate adverse- 
ly affects the public convenience and necessity."" Two 
months later, and on June 23, 1959, the Supreme Court 
decided Atlantic Refining Company et al. v. Public Serv- 
ice Commission of New York et al., 360 U.S. 378 (Catco). 
This was the first of numerous Commission and court 
decisions establishing the standard under which producer 
prices are to be considered before a temporary or per- 
manent certificate is issued. Consequently, these stand- 
ards should be considered in determining the price at 
which Sinclair's gas under this docket is required by the 
public convenience and necessity. It has been determinec 
herein that the in-line price for District No. 2 is 15.0 
cents per Mef prior to the Statement of General Policy 
(September 28, 1960) and 16.0 cents per Mcf thereafter. 
To require Sinclair to conform its sale herein to the in- 
line price brings to mind what Mr. Justice Jackson said 
in Colorado Interstate Gas Co. v. FPC et al., 324 U.S. 
581, 610, "Any method of rate making by which an iden- 
tical product from a single well, going to the same con- 
sumers, has three prices depending on who owns it does 
not make sense to me."" The Commission, however, has 
been confronted with this particular discrimination prob- 
lem at least once since Catco was decided, namely: Pure 
Oil Company, 23 FPC 704, issued May 16, 1960. In that 
case Pure and Petroleum Incorporated were selling gas 
from the same field "and in part from the same well to 
the same purchaser, Colorado Interstate," under identi- 
cal contracts. Because sales under Pure's rate sched- 
ule began prior to January 1, 1959, it was required by 
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FPC regulations to file an amended rate schedule for the 
new contract price of 16.0 cents per Mcf which the Com- 
mission then suspended and made subject to a formal 
hearing. Since Petroleum's sales did not commence until 
January 8, 1959, it was permitted to file and collect the 
16.0 cents rate without suspension or hearing. The Com- 
mission said '"'. . . it appears that the element of time 
caused the difference in the treatment of the two produ- 
cers; that in this instance, this element should not have 
decisive weight in the determination of lawful rates; that 
in view of the identical nature of a part of the gas being 
sold, the identical source thereof, and the coownership 

in the Neff Unit, the allowing of one producer's rate to 
become effective without suspension and refund, while 
subjecting the other producer's identical rate of 16.0 
cents to suspension and public hearing, denies to the lat- 
ter a certain equality of treatment devoid of any counter - 
balancing advantage to the public interest in the effective 
administration of the Natural Gas Act." The Commis- 


sion thereupon eliminated the discrimination and issued 
Pure the same permanent certificate as had been issued 
to Petroleum. 
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tor), issued October 31, 1963, 30 FPC 1156, 1162, that 

in producer succession proceedings, non-transferability 
provision of certificate is intended to focus on successor 
himself, not on the full scope of the 7(e) requirements 
and that while out of line rates are not to be perpetuated, 
the Commission said it was presently conducting area 
rate proceedings to fix just and reasonable rates and it 

is in such proceedings that any question as to the reason- 
ableness of permanently certificated sales is to be re- 
solved. Here, as in Graridge, supra, the Commission 
has an area rate proceeding in hearing in which all rates 
will be adjusted to a just and reasonable level. To re- 
quire Sinclair here to accept a permanent certificate con- 
ditioned at the in-line price herein determined would, 
under the Commission decision above, be unjust discrim- 
ination. Therefore, a permanent unconditioned certifi- 
cate of public convenience and necessity is hereby is- 
sued to Sinclair in Docket No. G-16760, Rate Schedule 
No. 285, at the initial contract price of 17.0 cents per 
Mcf, plus tax reimbursement of 0.59509 cents per Mcf, 
at 14.65 psia. 


FINDINGS AND CONCLUSIONS 


Upon consideration of the entire record in this pro- 
ceeding, the evidence adduced and the briefs filed, the 
Examiner finds and concludes, in addition to the findings 
and conclusions hereinabove stated, that: 


(1) the following applicants: 
APPLICANTS DOCKET NOS. 


Sinclair Oil & Gas Company, et al. G-16760 
Union Oil Company of California G-18389 
Trice Production Company (Operator) 
et al. G-19340 
George Parker G-19718 
H.H. Howell (Operator) et al. G-20595 
CI60-402 
CI60-640 
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Carrl Oil et al. CI60-403 

CI60-592 

Edwin L. Cox (Operator) et al. (Former- CI60-620 
ly Paul R. Turnbull (Operator) et al.) 


[3926] 
APPLICANTS DOCKET NOS. 


Paul R. Turnbull (Operator) et al. CI61-1 
Richard M. Finder d/b/a Texkan Oil 

Company (Operator) et al. C1I61-352 
Mrs. James R. Dougherty et al. CI61-619 
W.A. Stockard CI61-751 
Lone Star Producing Company CI61-918 
EMJ Oil Company CI61-1202 
Producing Properties, Inc. CI61-1236 
Heritage Petroleum Corporation CI61-1567 

(Operator) et al. (Formerly Lay- 

ton Brown Drilling Co., Inc.) 
Lamar Hunt (Operator) et al. CI61-1736 
MPS Production Co. (Operator) et al. CI62-314 
Southland Royalty Company (Operator) 

et al. (Formerly Katz Oil Company) CI62-334 
J.N. Pratt et al. CI62-1373 
Shell Oil Company CI62-653 
The Jupiter Corporation (Operator) et al. CI62-698 
Ralph E. Fair, Inc. CI62-780 
Monsanto Chemical Company (Operator) CI62-824 

et al. CI62-889 
Cities Service Company CI62-959 
Continental Oil Company CI62-961 
Rodney DeLange (Operator) et al. CI62-962 
H.B. Zachry Company CI62-1023 

Gasoline Production Division 
George R. Brown (Operator) et al. CI63-5 
Ralph E. Fair CI63-56 
Monsanto Chemical Company CI63-58 
Montego Oil Company (Operator) et al. CI63-790 
Producing Properties, Inc. (Operator) et al. CI63-814 
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H.D. Bruns (Operator) et al. CI63-820 
Highland Oil Company CI64-346 
Tidewater Oil Company CI64-788 
Texas Eastern Transmission Corporation CP63-192 

CP63-193 


are each engaged in the sale of natural gas in inter- 
state commerce for resale for ultimate public con- 
sumption and each is, therefore, a "natural gas com- 
pany" as that term is defined in Section 154.91 (a) 

of the Commission's Regulations, and such sales, 
together with the construction and operation of any 
facilities subject to the jurisdiction of the Commis- 
sion necessary therefor are subject to the require- 
ments of subsections (c) and (e) of Section 7 of the 
Natural Gas Act. 


[3927] 


(2) Subject to the requirements of the order herein 
and the conditions attached to the certificates of 
public convenience and necessity herein issued, 
the applicants named in paragraph (1) above are 
each able and willing properly to do the acts and 
to perform the services proposed and to conform 
to the provisions of the Natural Gas Act and the 
requirements, rules and regulations of the Com- 
mission thereunder. 


(3) The sale of natural gas as proposed by each of the 
applicants named in paragraph (1) above, together 
with the construction and operation of any facilities 
subject to the jurisdiction of the Commission nec- 
essary therefor, are required by the public conven- 
ience and necessity and a certificate authorizing 
the same should issue to each of them upon the 
terms and conditions of the order herein, which 
terms and conditions are required by the public 
convenience and necessity. 
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(4) The public convenience and necessity requires that 
the initial prices charged by the applicants named 
in paragraph (1) above for the sales proposed in 
their certificate applications upon contracts exe- 
cuted on, or before, September 28, 1960, the date 
on which the Commission issued its Statement of 
General Policy No. 61-1, 24 FPC 818, as amended, 
be not greater than 15.0 cents per Mcf at 14.65 
psia, except as hereinafter specifically provided 
in paragraph (7). 


(5) The public convenience and necessity requires that 
the initial prices charged by the applicants named 
in paragraph (1) above for the sales proposed in 
their certificate applications upon contracts execu- 
ted after September 28, 1960, the date on which the 
Commission issued its Statement of General Policy 
No. 61-1, 24 FPC 818, as amended, be not greater 
than 16.0 cents per Mcf at 14.65 psia except as 
hereinafter specifically provided in paragraph (6). 


(6) The public convenience and necessity requires that 
the initial price charged by Texas Eastern Trans- 
mission Company in Docket No. CP63-192 to the 
Lone Star Gathering Company be not greater than 
12.0 cents per Mcf at 14.65 psia. 


(7) The public convenience and necessity requires that 
the initial price charged by the Sinclair Oil & Gas 
Company, Docket No. G-16760, to the United Gas 
Pipe Line Company be not greater than 17.0 cents 
per Mcf plus tax reimbursement of 0.59509 cents 
per Mcf at 14.65 psia. 


[3928] 
ORDER 


WHEREFORE, IT IS ORDERED, subject to review by 
the Commission on appeal, or review by the Commission 
on its own motion, as provided in its Rules of Practice 
and Procedure, that: 
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(A) Certificates of public convenience and necessity 
are hereby issued to each of the applicants named 
in paragraph (1) of Findings and Conclusions above 
for the sale of natural gas in interstate commerce 
for resale as proposed in their respective appli- 
cations, together with the construction and opera- 
tion of any facilities subject to the jurisdiction of 
the Commission necessary therefor, upon the 
terms and conditions hereinafter set out in this 
order. 


A certificate of public convenience and necessity 
is hereby issued to the Texas Eastern Transmis- 
sion Corporation authorizing the sale of natural 
gas from the Kawitt Field, Karnes and DeWitt 
Counties, Texas, to the Lone Star Gathering Com- 
pany at the initial contract price of 12.0 cents per 
Mcf at 14.65 psia as set out in Docket No. CP63- 
192, Texas Eastern Rate Schedule No. F-8. 


A certificate of public convenience and necessity 
is hereby issued to the Sinclair Oil & Gas Com- 
pany authorizing the sale of natural gas from the 
Normanna Field, Bee County, Texas, to the United 
Gas Pipe Line Company at the initial contract 
price of 17.0 cents per Mef, plus tax reimburse- 
ment of 0.59509 cents per Mcf at 14.65 psia as 

set out in Docket No. G-16760, Sinclair's Rate 
Schedule No. 285. 


Except as ordered in paragraphs (B) and (C) 
above, a certificate of public convenience and 
necessity is issued to the remaining applicants, 
not hereinabove referred to in paragraphs (B) and 
(C), named in Findings and Conclusions paragraph 
(1) above, conditioned as to those initial contracts 
executed on or before September 28, 1960, to pro- 
hibit any total initial price, including all reim- 
bursements and charges, greater than 15.0 cents 
per Mcf at 14.65 psia; and as to those initial con- 
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tracts executed after September 28, 1960, the cer- 
tificates of public convenience and necessity are 
conditioned to prohibit any total initial price, in- 
cluding all reimbursements and charges, greater 
than 16.0 cents per Mcf at 14.65 psia; all such 
conditioned prices are effective from the date 

of the issuance of this order and until such price 
may be lawfully changed in the manner provided 
by the Natural Gas Act. 


[3929] 


The certificates issued herein are further condi- 
tioned upon their acceptance in writing by the re- 
spective applicants within 30 days of the issuance 
of this order. 


In accordance with the conditions attached to the 
temporary authorizations in Docket No. G-18389, 
Union Oil Company of California and Docket No. 

G-19718, George Parker, each of such applicants 


shall refund to their respective purchasers within 
60 days of the issuance of this order any sums 
collected from such purchasers in excess of 15.0 
cents per Mcf, with interest thereon at the rate 
provided in the temporary authorization from the 
time of receipt to the date of refund and shall re- 
port to the Commission in writing the details of 
such refunding within 15 days after such revenues 
have been made. 


In accordance with the several conditions attached 
to the temporary authorizations in Docket Nos. 
CI61-619, Mrs. James R. Dougherty, et al; CI61- 
751, W.A. Stockard; CI61-1202, EMJ Oil Company; 
CI61-1236, Producing Properties, Inc.; CI61-1736, 
Lamar Hunt (Operator) et al.; CI62-698, The Ju- 
piter Corporation (Operator) et al.; C1I62-780, 
Ralph E. Fair, Inc.; Cl62-824 and CI62-889, Mon- | 
santo Chemical Company (Operator) et al.; CI62- 
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959, Cities Service Company; CI62-961, Continen- 
tal Oil Company; CI62-962, Rodney DeLange (Op- 
erator) et al.; CI62-1023, H.B. Zachry Company, 
Gasoline Production Division; CI63-5, George R. 
Brown (Operator) et al.; CI63-56, Ralph E. Fair; 
CI63-58, Monsanto Chemical Company; CI63-790, 
Montego Oil Company (Operator) et al.; CI163-814, 
Producing Properties, Inc. (Operator) et al.; CI- 
63-820, H.D. Bruns (Operator) et al.; CI164-346, 
Highland Oil Company; CI64-788, Tidewater Oil 
Company; and CP63-193, Texas Eastern Trans- 
mission Corporation, each of such applicants shall 
refund to their respective purchasers within 60 
days of the issuance of this order any sums col- 
lected from such purchasers in excess of 16.0 
cents per Mcf, with interest thereon at the rate 
provided in the temporary authorization from the 
time of receipt to the date of refund and shall re- 
port to the Commission in writing the details of 
such refunding within 15 days after such refunds 
have been made. 


The decision as to whether refunds should be or- 
dered as a condition to the remaining certificates 
herein issued is, in accordance with the Commis- 
sion's order issued herein on October 5, 1964, 

deferred to the further order of the Commission, 


[3930] 


The certificates herein issued are not transfer- 
able and shall be effective only so long as each 

of the applicants continues the acts and operations 
hereby authorized in accordance with the provi- 
sions of the Natural Gas Act and the applicable 
rules, regulations and orders of the Commission, 


The grant of the certificates herein shall not be 
construed as a waiver of the requirements of Sec- 
tion 4 of the Natural Gas Act or of Part 154 of the 
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Commission's Regulations under said Act requir- 
ing the filing of rate schedules for the service 
herein authorized and is without prejudice to any 
findings or orders which may have been or here- 
after may be made by the Commission in any pro- 
ceeding now pending or hereinafter instituted by 
or against the applicants. Further, the action 
taken in these proceedings shall not foreclose nor 
prejudice any further proceeding or objection re- 
lating to the operation of any price or related pro- 
visions in the gas contracts here involved. 


/s/ Harry W. Frazee 
Presiding Examiner 


[ 4068] 


[FPC, April 12, 1965] 


BEFORE THE 
FEDERAL POWER COMMISSION 


Sinclair Oil & Gas Company ) Docket Nos. G-16760 
et al. ) et al. 


BRIEF OF NEW YORK COMMISSION 
ON EXCEPTIONS 


Statement of the Case 


This proceeding involves forty-one applications by 
natural gas producers for certificates of public conven- 
ience and necessity, under Section 7(c) of the Natural Gas 
Act, to undertake sales of natural gas from fields in Texas 
Railroad Commission District No. 2 to four interstate 
pipeline companies and to a gathering company for re- 
sale to one of the four pipelines. The forty-one applica- 
tions were consolidated for hearing by FPC order issued 
March 23, 1964. 


The contracts on which the applications were based 
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were entered into between May 1958 and January 1964, 
and, with the exception of one contract for sour gas, they 
call for initial prices ranging from 15.19 cents to 20.05 
cents per Mcf. The largest number of sales, seventeen, 
would be made to Lone Star Gathering Company for re- 
sale to United Gas Pipe Line; sixteen of these sales have 
an initial price of 18 cents, and one, the sour gas con- 
tract, is at 12 cents. Of the remaining twenty-four sales, 
nine are to Natural Gas Pipeline (four at 20.05 cents, one 
at 20 cents, one at 18 cents, two at 17 cents, and one at 
16 cents), five are to Florida Gas Transmission (four at 
17 cents and one at 15.5 cents), five are to Tennessee 
Gas Transmission (all at 15.33 cents), and five are to 
United Gas Pipe Line (two at 17.595 cents and three at 
15.192 cents). 


[ 4069] 


Hearings were held in September 1964, at which time 
evidence on the price line was presented by the applicants 
and by the FPC Staff. On March 3, 1965, the Examiner 
issued his decision herein, in which he held: 


1. The in-line price for District 2 for the period prior 
to September 28, 1960 was 15 cents per Mcf; according- 
ly, the applications based on contracts dated prior to Sep- 
tember 28, 1960 should be granted on condition that the 
initial price be reduced to 15 cents per Mcf. 


2. The in-line price for District 2 for the period sub- 
sequent to September 28, 1960 was 16 cents per Mcf; ac- 
cordingly, the applications based on contracts dated sub- 
sequent to September 28, 1960 should be granted on condi- 
tion that the initial price be reduced to 16 cents per Mcf. 


3. Because of the "special situation" regarding Sin- 
clair's application in G-16760 (based on a May 1958 con- 
tract calling for an initial price of 17.595 cents per Mcf) 
the application should be granted without condition. 


The Examiner failed to find that there was any public 
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need for the gas although the New York Commission had 
specifically raised this issue in its brief. 


Position of New York Commission 


1. In view of (a) the absence of any evidence of public 
need for the gas and (b) the many indications that pipe- 
lines in the Gulf Coast area are presently suffering from 
take-or-pay problems, the applications should be denied. 


2. Assuming that certificates should be issued, they 
should be conditioned to provide for an initial price of 
15 cents per Mcf in the case of 


[4070] 


sales to the pipelines and to provide for an initial price 
of 11.5 cents per Mcf in the case of sales to Lone Star 
Gathering Company. 


Argument 
I. The Applications to Sell to United, Lone Star, Florida 
Gas, and Tennessee Should Be Denied on the Ground 
That the Pipeline Purchasers Are in Take-or-Pay 
Situations, and Hence Cannot Take the Gas Without 


Disporportionate Financial Injury. 


It is, of course, elementary regulatory law that before 
the Commission may issue a certificate of public conven- 
ience and necessity it must find that there is a public need 
for the sale or service proposed. While in most of the 
earlier certificate proceedings the essential finding of 
need rested on a Stipulation among the parties, no such 
stipulation was entered into here. Moreover, the pres- 
ent record is totally devoid of any evidence of public need 
for this gas. In a number of recent orders, in fact, the 
Commission has expressly found three of the pipeline 
purchasers here involved to be in take-or-pay situations— 
i.e., they are required to pay for gas which they cannot 
physically take into their systems. 


The most notorious such situation involves United Gas 
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Pipe Line Company, which in its latest rate case was per- 
mitted to capitalize and include in its rate base the 
amounts which it had paid for gas not taken. United Gas 
Pipe Line Co., Op. 428, mimeo. pp. 4-5, 12-13 (May 14, 
1964). It should be noted that United is the purchaser in 
over half of the dockets consolidated herein, since, in 
addition to the five dockets in which it is the direct pur- 
chaser, it is, in all of the Lone Star dockets, the indirect 
purchaser. 


The situation with respect to Tennessee Gas was re- 
cently described 


[4071] 


by an FPC examiner as follows: 


"Tennessee has not been able to take the 
minimum quantities provided under gas pur- 
chaser contracts with its producer-suppliers, 
and in 1963, became obligated to pay for 30,- 
200,000 Mcf which it could not take and for 
1964 estimates that it will incur an additional 
deficiency of approximately 45,000,000 Mcf. 
Despite efforts to negotiate for relief it ex- 
pects to be in such difficulties for the next 
several years. This situation requires con- 
sideration and is entitled to weight." Midwes- 
tern Gas Transmission Co., RP64-8, Exami- 
ner's Decision, mimeo. p. 14 (July 15, 1964), 
aff'd by order of Oct. 13, 1964. 


That the same situation exists with respect to Florida 
Gas Transmission is demonstrated by a recent FPC or- 
der authorizing Florida to sell 15,000 Mcf a day to Texas 
Eastern in District 3 at 14.5 cents per Mcf (which is less 
than the price Florida proposes to pay in these proceed- 
ings) in order to alleviate Florida's take-or-pay prob- 
lems. Florida Gas Transmission Co., 29 FPC 1243 
(1963). 


(4071-4072) 


II. In the Event Certificates Are Issued, Appropriate 
Price Conditions Should Be Imposed. 


A. The Sales to the Pipelines Should Be Condi- 
tioned at 15¢ Per Mcf. 


The evidence in this proceeding makes resolution of 
the in-line price issue exceedingly simple. The Staff 
witness, Mr. Charles W. Strotman, presented two exhib- 
its. The first, Exhibit 4, was a comprehensive survey 
setting forth the provisions of all presently effective Dis- 
trict 2 gas contracts entered into after June 7, 1954. * 
The second, Exhibit 5, consisted of three charts showing 
the distribution of prices under permanently certificated 
contracts entered into after January 1, 1957. The charts 
were identical in structure, but differed as to time period 
covered: the first showed the 


* The exhibit had a cut-off date of March 10, 1964. 
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distribution for all such contracts; the second showed the 
distribution for contracts entered into prior to Septem- 
ber 28, 1960; and the third showed the distribution for 
contracts entered into after September 28, 1960. 


The distribution for the three periods is as follows: 


Volumes Permanently Certificated at 


14.18 cents or 15.0 cents or 
less less 


Total period 81.21% 92.95% 
To 9-28-60 79.39 92.69 
After 9-28-60 89.37 94.21 


Despite extensive cross-examination of Mr. Strotman 
by producer counsel, the accuracy of Mr. Strotman's data 
was not seriously challenged. Indeed, most of the cross- 
examination went to Mr. Strotman's qualifications as an 
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"expert,'' but as the Court of Appeals for the Seventh Cir- 
cuit has recently remarked: 


"We hold the Commission is not required to 
depend on conclusions of expert witnesses in 
deciding technical matters within the Commis- 
sion's area of expertise, and may make such 
determinations from the evidence in the rec- 
ord."' Central Illinois Public Service Co. v. 
FP.C;, 20 at ‘ 


The producer price testimony, sponsored by the wit- 
ness Gody, was similar to the testimony sponsored by 
this witness in other proceedings; such testimony is 
predicated on legally impermissible assumptions and 
standards, and for this reason has never been accepted 
by the Commission or by any of its examiners. Nor can 
it be accepted here. 


Thus, the only probative evidence on the in-line issue 
is that presented by Mr. Strotman; and, based on that 
data, the sole question is whether the conditioning level 
should be 14.18 cents or 15 cents. 


[4073] 


The Examiner arrived at his conclusion that the in- 
line price after September 28, 1960 was 16 cents by in- 
dulging in the following theories and procedures, each of 
which constitutes error: 


1. He assumed that a price line could escalate because 
of the passage of time. 

2. He excluded from his array of comparative prices 
all permanently certificated sales at less than 14 cents 
per Mcf. 

3. He excluded from his array of prices all perma~ 
nently certificated sales to Valley Gas Transmission, 
Inc. 

4. He included in his array sales being made under 
temporary certificates, including, most notably, the sales 
involved in these very proceedings. 
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B. There Is No Basis for According Special 
Treatment to the Sinclair Sale. 


Although the Examiner found the in-line price for con- 
tracts dated prior to September 28, 1960 to be 15 cents 
per Mcf, he nonetheless recommended unconditional cer- 
tification of Sinclair's 17.595 cents sale to United under 
a May 1958 contract. The Examiner's rationale was that 
in April of 1959—two months before the Supreme Court's 
Catco decision—the Commission had unconditionally cer- 
tificated a 17.595 cents price to Sinclair's co-owner in 
the same field, Middle States Petroleum Corp., 21 FPC 
492, and that, in consequence, Sinclair is now entitled to 
permanent certification at this out-of-line price. This 
is, of course, a complete non-sequitur, and neither of 
the two cases cited by the Examiner supports his theory. 
The fact that the 


[ 4074] 
Middle States docket was wrongly decided in 1959 is no 


justification for certificating new gas at an out-of-line 
price in 1965. 


C. The Sales to Lone Star Gathering Should Be 
Conditioned at 11.5¢ Per Mcf. Mcf. 


Despite the Examiner's exclusion from his array of 
all sales to Valley Gas Transmission, Inc., on the ground 
that Valley is a "gatherer’’, he failed to make any corre- 
sponding adjustment for the fact that seventeen of the 
forty-one sales for which certification is here sought are 
sales to a gathering company—Lone Star Gathering Com- 
pany. Consistent with the Examiner's reasoning, either 
the sales to Lone Star Gathering should be judged exclu- 
sively by sales previously certificated to other gatherers, | 
such as Valley, or an adjustment below the in-line price, 
to reflect the "non-pipeline quality" nature of gas sold 
to gathering companies, should be made. Since Lone 
Star proposes to charge United 3.5 cents per Mcf for 
gathering, dehydrating, and compressing this gas, see 
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Lone Star Gathering Co., CP62-179, Notice of Applica- 
tion, March 26, 1964, a price line of 11.5 cents—3.5 cents 
below the 15 cents line for pipeline quality gas—would be 
appropriate. See, e.g., Tenneco Oil Co., RI65-464, Jan. 
22, 1965. Significantly, the Commission has given recog- 
nition to the less valuable nature of the sales to Lone Star 
Gathering by uniformly imposing an express refund con- 
dition in issuing temporary certificates for sales to Lone 
Star while contemporaneously failing to impose such a 
condition in issuing temporary certificates for sales to 
pipelines in District 2. See, e.g., Texaco Inc., CI65-366, 
Dec. 16, 1964. 


[4075] 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION OF 
THE STATE OF NEW YORK 


By /s/ Kent H. Brown, Counsel 
55 Elk Street 
Albany, New York 
Morton L. Simons 
902 Federal Bar Building 
Washington, D.C. 
Certificate of Service 
[4076 ] 
[Title Page] 


[4077] 
* Ok OK 
Sinclair Oil & Gas Company ) Docket Nos. G-16760 
et al. ) et al. 
[FPC, April 12, 1965] 
COMMISSION STAFF BRIEF ON EXCEPTIONS 
In accordance with the Commission's Rules of Prac- 


tice and Procedure, especially Section 1.31 thereof, staff 
counsel files herewith the following Brief on Exceptions 
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to the Presiding Examiner's Initial Decision issued 
March 3, 1965, in Docket Nos. G-16760, et al. 


STATEMENT OF THE CASE 


This proceeding, instituted in accordance with Section 
7 of the Natural Gas Act concerns applications for certi- 
ficates of public convenience and necessity for sales of 
natural gas in interstate commerce from the producing 
area of Texas Railroad Commission District No, 2. The 
applications were consolidated for hearing by Commis- 
sion order issued March 23, 1964; and following prehear- 
ing conference, direct and cross-examination were held 
September 1, 2, 3, 4 and 24. On March 3, 1965, the Pre- 
siding Examiner issued an initial decision which found, 
without prejudice to possible refund obligations to be con- 
sidered at a later time, that the in-line price for the sales 
in question should be 15 cents per Mcf if contracted for 
on or before September 28, 1960, the date of the Commis- 
sion's Statement of General Policy No. 61-1, and 16.0 
cents per Mef if contracted for thereafter. One particu- 
lar pre-Policy Statement 


[4078] 


sale being made by Sinclair Oil & Gas Company at 
17.59509 cents per Mcf 1/ was determined by the Ex- 
aminer to constitute an exception to the usual in-line 
price determination procedure, and a price of 12.0 cents 
per Mcf was determined for a post- Policy Statement sour 
gas field sale being made by Texas Eastern Transmission 
Corporation. 


STATEMENT OF POSITION 


The Examiner's Initial Decision, thorough in its analy- 
sis and discussion of the various parties’ positions taken 
as a whole, nevertheless errs in four particulars, specifi- 
cally: its reliance in part upon temporarily-certificated 
sales andits concomitant disregard of permanently certifi- 
cated sales below 14 cents per Mcf, and permanently cer- 
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tificated salesto Valley Gas Transmission Company—three 
errors which misled the Examiner to a finding that the 
in-line price after the Policy Statement is higher in this 
instance than the price before. The Examiner also erred 
in concluding that application of the in-line price as to 
one producer, Sinclair Oil & Gas Company, would consti- 
tute "unjust discrimination" for reason that another pro- 
ducer, Tenneco, concurrently sells gas from the partic- 
ular well involved at a permanently-certificated price of 
17 cents per Mcf.2/ 


1/ Includes 0.59509 cents Tax and other reimbursement. 


2/ Plus 0.59509 cents tax and other reimbursement. 


[4079] 
ARGUMENT 


In concluding that Tenneco's sale automatically quali- 
fies Sinclair for the same 17-cent price, the Decision ig- 
nores the fact, noted by staff's Initial Brief, that this very 
argument was raised unsuccessfully in the Ohio Oil Com- 
pany, Operator, et al., Docket Nos, G-15385, et al., 27 
FPC 551. 3/ Instead, the Examiner relies upon an earlier 
case, stating that "the Commission . . . has been con- 
fronted with this particular discrimination at least once 
since CATCO was decided, namely: Pure Oil Company, 
23 FPC 704, issued May 16, 1960". 4/ 


Pure, however, may be distinguished from Ohio and 
from the present situation. Pure and a co-producer, 
Petroleum, Inc., both held an interest in a certain field 
in South Louisiana, and in a particular well within that 
field, and both had entered into an agreement as to the 
fair market price of the gas involved, effective as of Jan- 
uary 1, 1959. But whereas Pure commenced sales under 
its rate schedule prior to January 1, Petroleum, Inc. did 
not actually begin selling until January 8, 1959; thus Pe- 
troleum was allowed to file and collect the agreed-upon 
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price of 16 cents as an initial rate and hence without sus- 
pension, while Pure was required to file a rate increase 
for the 16 cents in accordance with Section 4(e) of the 
Natural Gas Act. Upon petition for reconsideration filed 


3/ Issued March 31, 1962. 
4/ Initial Decision, Slip Opinion, page 19. 


[ 4080] 


by Pure, the Commission found that suspension and hear- 
ing of Pure's proposed rate under the circumstances de- 
nied "'.. . the latter a certain equality of treatment de- 
void of counter-balancing advantages to the public inter- 
est in the effective administration of the Natural Gas 
Act". Accordingly, Pure was permitted to collect the 

16 cent rate without suspension and hearing. 


The present situation involves an application for a 
certificate of public convenience and necessity by Sin- 
clair, 5/ which produces gas from the same well as Ten- 
nessee Oil Company 6/. Whereas Tenneco received per- 
manent authorization by Commission order issued April 
13, 1959, Western's (Sinclair's) application filed some 
six months after Tenneco's, received a temporary cer- 
tificate without refund condition in accordance with the 
practice for prices above the line as established by the 
Commission's Statement of General Policy, issued Sep- 
tember 28, 1960, in the footsteps of the CATCO deci- 
sion. 7/ 


We submit that a fact situation more analogous to the 
present situation 


5/ Successor in interest to Western Natural Gas Com- 


pany. 
6/ Successor in interest to Middle States Petroleum Cor- 


poration (formerly Mid-States). 
1/ Atlantic Refining Company, et al. v. The Public Serv- 
ice Commission of New York, et al., 360 US 378 (1959). . 
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than Pure was presented in the Ohio case, supra, 8/ 
where Applicants in an in-line price determination ar- 
gued that an 18.5 cent price as to one producer entitled 
others operating in the same field to receive the same 
price; the Commission disagreed. We note, too, that the 
Examiner's Initial Decision in Hawkins and Hawkins 
(pending price line determination for Texas Railroad 
District No. 3) accepted staff's position here, and quot- 
ing from Ohio, rejected a "'one-hole one-price” argu- 
ment concerning sales by Skelly Oil Company in those 
proceedings. 9/ 


I. 


Staff takes exception to the inclusion of temporarily- 
certificated sales in determining a price line for Texas 
Railroad District No. 2, inasmuch as temporary authori- 
zations represent only accommodations to emergency 
situations and "must be regarded as suspect".10/ The 
Examiner avoided specifically predicating the adoption 
of temporaries upon Opinion 422 11/ as urged by appli- 
cants, very likely because he foresaw the uniqueness of 
that case on its facts and its deficiencies as precedent. 


8/ See Commission Staff Brief in the present proceed- 
ings, p. 27. 

9/ H.L. Hawkins & H.L. Hawkins, Jr., Operator, et al., 
G-18077, et al. issued December 2, 1964, Slip Opinion 
page 8, discussing applications of Skelly Oil Company 
in Docket Nos. G-20155 and CI63-672. 

10/ Skelly Oil Company, 28 FPC 401 at 409. 


11/ Amerada Petroleum Corporation, et al., 31 FPC 
623. 


[ 4082] 


Yet the result reached is as erroneous as if the present 
Decision had expressly followed Amerada, for by exclud- 
ing sales below 14 cents and sales to Valley Gas Trans- 
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mission Company, the Examiner improperly narrowed 
the statistical price base to a point which, in his view, 

' |. . compels the Examiner to consider and give evi- 
dentiary weight to such [temporary] prices and volumes 
in arriving at the in-line price".12/ Certainly, the first 
error lay in excluding below-14 cents and Valley Gas 
Sales, but a second arose from the use of temporarily- 
certificated sales even after such omission. The Deci- 
sion states (page 11-12) that with the exclusion of sales 
to Valley Gas and those under 14 cents, only about 10.5% 
of the total volumes moving in interstate commerce from 
Railroad District No. 2 do so under permanent certifi- 
cates. Staff's presentation, on the other hand, which 
properly includes both categories of sales, indicates that 
44% of the gas flowing in interstate commerce from Rail- 
road District No. 2, moves under permanent certificates. 
The Decision does not acknowledge, moreover, that al- 
though sales to Valley Gas have been disregarded, com- 
parable sales to Lone Star Gathering Company (which 
comprise most of the sales at 18 cents plus several at a 
lower price) constitute well over half the total volumes 
adopted by the Examiner. Thus, if this "total" were ad- 
justed consistent with the Examiner's rationale excluding 
sales to a gathering pipeline from consideration, we would 


12/ Initial Decision, Slip Opinion, page 13. 
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be talking about total volumes in the magnitude of 
1,994,931 Mcf (as compared with 4,390,500 shown on page 
12). As Appendix I hereto Staff shows the 1,994,931 with 
the percentages thereof sold at each of the various price 
levels. Clearly, we submit, the present case is a poor 
occasion for adopting, expressly or not, the Amerada 
doctrine which is so highly restricted in its applicabil- 
ity 13/, and for ignoring the oft-repeated admonitions 
against use of suspect prices in determining the price 
lines. 
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Since the raison d'etre for the Examiner's Decision 
to include temporaries is the paucity of permanently- 
certificated sales from Texas Railroad District 2, and 
since this lack is a direct result of excluding sales be- 
low 14 cents and to Valley Gas, we take exception to the 
exclusion of both categories of sales. In its initial brief, 
Staff sought to place in context the Commission's State- 
ment in Skelly that no prices below 14 cents had been in- 
cluded on the record inasmuch as such prices were below 
the then 14 cents "increased rate line" and hence, not be- 
ing subject to review, were granted automatically upon 
filing. We pointed out that the subsequent omission of 
such sales from Staff 


13/In Amerada, it will be recalled that only 1.39% of the 

~~ total volumes moved under permanent certificates dur- 
ing the time period determined relevant by the Exam- 
iner in that proceeding. 
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exhibits in Amerada, which had been prepared before the 
Skelly Opinion issued, followed the same reasoning, but 
that because Skelly indicated that the Commission would 
take notice of such sales and because Staff recognized 
that evidence bearing thereon would be expected in later 
proceedings, Staff revised its practice and thereafter pre- 
sented evidence of sales below 14 cents in Texas Railroad 
District 3 and 4 and Southern Louisiana in-line price 
cases. Inclusion of such sales in the present proceeding 
is indicated by consistency to determine the price line 

for District 2. 


Il. 


Staff takes exception to the Examiner's disregard of 
sales to Valley Gas Transmission Company. In its initial 
brief herein (p. 21) we submitted that Opinion 422, and 
specifically footnote 22 thereto, should not bar inclusion 
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of sales to Valley Gas and that logically that footnote could 
refer only to sales by Valley. The same position was tak- 
en by Staff, in Hawkins and Hawkins, where the Examiner 
agreeing, states that a "serious omission .. . relates to 
the sales by producers to the Valley Gas Transmission 
Company amounting to approximately 9-1/2 billion cubic 
feet of gas per annum .... We concluded that it was er- 
roneous to disregard the sales to the Valley Gas Trans- 
mission Company". (Citing Skelly Oil Company, 28 FPC 
401, 408 and Superior Oil Company, Opinion 437, issued 
July 23, 1964, Slip Opinion page 3).14/ 


14/H. L. Hawkins & H. L. Hawkins Jr., Operator, et al., 
Docket Nos. G-18077, et al., Initial Decision issued 
December 2, 1964, Slip Opinion, p. 13. 
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A statement by the Examiner (Initial Decision, page 12) 
indicates certain of the errors committed in ascertaining 
the volumes of gas moving in interstate commerce: 


From this tabulation it can be seen that the 
total initial contract prices range from 14 cents 
per Mcf to 20.045 cents per Mcf. By volumes, 
16.64 percent of the sales were contracted at 
prices between 14.0 and 15.25 cents per Mcf, 
9.78 percent at prices between 16.00 and 17.59 
cents per Mcf, and 73.58 percent of the produc- 
tion is priced by contract at 18 cents per Mcf 
or more. 


The statement, of course, is necessarily true in part 
since sales below 14 cents have been omitted, albeit er- 
roneously. The 18 cents level, moreover, includes sales 
to Lone Star inconsistent, as we have pointed out, with 
exclusion of sales to Valley, and includes also, an affili- 
ated sale between Lone Star Producing and Lone Star 
Gathering Company, which should clearly not be consid- 
ered in determining the price line. Finally, at 18 cents 
the Examiner has included 4 sales, temporarily-certified 
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to Natural Gas Pipeline Company of America. These 
sales are comparable to all respects to one other sale 
to Natural which was contracted for 6 to 9 days earlier, 
except that while the earlier sale fell in time just before 
the Policy Statement, and was permanently certificated 
at 15.0 cents, the four contracts considered here barely 
post-dated the Policy Statement, and although suspect, 
would in fact provide 16 cents under the Examiner's De- 
cision.15/ No showing has been made that the interven- 
ing issuance of the Policy Statement in any way affected, 
or would affect, 


15/7 An inconsistency not unlike the Sinclair situation, 
which previously troubled the examiner, seep. , 


Supra. 
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the price of the 4 contracts negotiated a few days after 
the sale certificated at 15.0 cents. 


In concluding its discussion of in-line price, the De- 
cision attempts to substantiate the 16 cents Post Policy 
Statement finding by use of certain arithmetic averaging 
tests. For instance, using all permanent sales since the 
Policy Statement (there are 77) and all temporary (there 
are 35), the Examiner finds a volumetric weighted aver- 
age price of 15.15 cents per Mcf which he then combines 
with the highest temporary certificated price of 18 cents 
per Mcf to reach a result of 16.75 cents. Thus, after 
stating that he accorded the greatest weight to perma- 
nently-certificated sales, 16/ the Examiner combines 35 
temporary sales and 77 permanent sales to get "a volu- 
metrically weighted average", which he then averages in 
turn with "the highest price (a temporary, of course) to 
arrive at a figure intended to give validity to his in-line 
price determination. Such a "temporary-heavy" approach 
obviously cannot give greater weight to permanently cer- 
tificated sales, 
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16/ "In according the proper evidentiary weight to the evi- 
dence of record, most reliance or the greatest weight 
has been accorded the 14 permanently certificated 
sales with an estimated first months delivery volume 
of 460.575 Mcf. "These sales and volumes do not re- 
flect current conditions in the industry’ because of 
their limited nature. Having accorded the greatest 
weight to the permanently certificated sales and in 
giving appropriate consideration to temporary certif- 
icated sales at substantial volumes presently moving 
in interstate commerce, it is concluded that the public 
convenience and necessity requires a natural gas hear- 
ing under consideration at an in-line price of 16 cents 
per Mcf at 14.65 psia". Initial Decision, slip opinion, 
bottom of page 13. 
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and if anything, would tend to substantiate that a rate of 
16 cents per Mcf is in excess of the price line for Dis- 
trict 2, i.e., the price at which substantial volumes of 
gas move in interstate commerce at prices which are not 
suspect. 


One final point requires clarification. Paragraph (F) 
of the Decision requires two applicants 17/ to refund any 
amounts collected in excess of 15 cents per Mcf under the 
circumstances set forth below. This paragraph appears 
inconsistent with the Commission's order, 18/ and the 
Examiner's ruling that the question of refund require- 
ments by applicants selling under unconditioned certifi- 
cates will be deferred until a latter stage of these pro- 
ceedings. On November 2, 1961, the Commission issued 
an order which withdrew prior action19/ granting Parker 
and Union, among others, permanent certificates subject 
to refund of any amounts in excess of the ultimately de- 
termined rate. The November 2 order replied to petitions 
for reconsideration and statements by Parker and Union 
that the permanent certificates as conditioned were unac- 
ceptable to them and states: 
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(1) The deliveries of gas to Coastal by producers 
presently serving Coastal under temporary authoriza- 
tions issued prior to August 9, 1961 [includes Parker 
and Union] will continue pursuant to the terms of tem- 
porary authorizations heretofore issued each such pro- 
ducer without modification pending issuance of perma- 
hent certificates. Producers who have accepted tem- 
porary authorizations and are delivering gas there- 
under cannot discontinue their service without compli- 
ance with the abandonment requirements of Section 7 
(b) of the Act, and therefore we should not modify the 
terms and conditions under which they committed their 
gas to the interstate market by the addition of price and 
refund conditions without first affording them an oppor- 
tunity for hearing. 20/ (Emphasis added). 


17 George Parker Docket No. G-19718 and Union Oil of 
California Docket No. G-18389, 

18/See order issued October 5, 1964. 

19/See order issued August 9, 1961. 

20/ Coastal Transmission Corporation, Docket No. G- 

18338, et al. 26 FPC 677 at 683. 
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It would appear therefore that refund obligations on the 
part of Parker and Union are not governed by the August 
9 order; thus footnote 4 to Schedule 1 of Staff's Exhibit 4 
indicating that Parker and Union are presently selling at 
18 cents subject to refund obligation refers only to a por- 
tion of that rate based on a proposed 1 cent periodic price 
increase subject to refund under Section 4(e) of the 
Act.21/ To the extent:that this footnote may have mis- 
lead the Examiner in believing that all amounts over 15 
cents collected by Parker and Union are subject to certi- 
ficate refund provisions, staff offers this clarification, 
and recommends that action as to refund obligations on 
the part of these two applicants be deferred until such 
time as the issue is raised regarding all unconditioned 
certificates in these proceedings. 
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CONCLUSION 


Staff supports the Examiner's finding of an in-line 
price of 15.0 cents per Mcf to and including September 
28, 1960. We support, too, his finding that a price of 
12.0 cents is in the public convenience and necessity for 
the field sale of sour gas’ by Texas Eastern and his con- 
clusion that (1) the use of estimated first months deliv- 
eries is proper and (2) that staff's studies of contract 
comparability were reasonable and convincing. 


21/ Filed by George Parker on June 15, 1962, effective 

— subject to refund February 8, 1963 in Docket No. RI- 
62-545, and filed by Union Oil Company of California 
on February 1, 1963, effective subject to refund March 
4, 1963 in Docket No. RI63-355. 
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Staff takes exception to the Examiner's finding of an 
in-line price of 16 cents per Mcf after September 28, 
1960; his inclusion of temporarily-certificated sales; his 
exclusion of permanently-certificated sales (1) below 14 
cents per Mcf and (2) to Valley Gas Transmission Com- 
pany in determining the price line since September 28, 
1960, and his finding that the public convenience and ne- 
cessity requiresa price of 17.59509 cents per Mcef for the 
above- described sale by Sinclair Oil & Gas Company to 
Lone Star Gathering Company. 


Respectfully submitted, 


/s/ Harwood Martin 
Commission Staff Counsel 
Washington, D.C. 
April 12, 1965 


(4171-4172) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Sinclair Oil & Gas Company ) Docket Nos. G-16760 
et al. ) et al. 
* Oe OK 
Before Commissioners: Joseph C. Swidler, Chairman; 
L.J. O'Connor, Jr., Charles R. Ross, David S. Black, 
and Carl E. Bagge. 


* kk 
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OPINION NO. 476 


OPINION AND ORDER ISSUING CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY 
(Issued September 22, 1965) 


SWIDLER, Chairman: 


This proceeding involves 41 applications for perma- 
nent certificates of public convenience and necessity for 
sales of gas by producers in Texas Railroad Commission 
District No. 2. The buyers are Florida Gas Transmis- 
sion Company, Lone Star Gathering Company (for resale 
to United Gas Pipe Line Co.), Natural Gas Pipeline Co., 
Tennessee Gas Transmission Co., and United Gas Pipe 
Line Co. The sales are proposed under contracts ex- 
ecuted between May 12, 1958 and January 1, 1964, at 
prices ranging from 15.192 cents to 20.05 cents per Mcf 
(at 14.65 psia), with the exception of one contract for the 
sale of sour gas at 12 cents per Mcf. Gas is now being 
delivered under temporary certificates by many of the 
applicants. 


The applications were consolidated for hearing by 
Commission order dated March 25, 1964. On March 3, 
1965, the Presiding Examiner, Harry W. Frazee, issued 
an initial decision which, 
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proposed that certificates be issued to the applicants con- 
ditioned to an "in-line" price of 15 cents per Mcef for gas 
sold under contracts executed on or before September 28, 
1960, the date of the Commission's Statement of General 
Policy No. 61-1 (24 FPC 818), and of 16 cents per Mcf for 
gas sold under contracts executed after that date. The 
sale of sour gas under contract dated December 3, 1962, 
was authorized at the price of 12 cents per Mcf. In the 
case of Sinclair Oil & Gas Company (Sinclair), Docket 
No. G-16760, the Examiner authorized the sale of gas to 
United Gas Pipe Line Co. (United) under a contract nego- 
tiated on May 12, 1958, at the price of 17.59509 cents per 
Mcf. 


The proceeding is before the Commission on Excep- 
tions to the Examiner's decision, filed by the Public Serv- 
ice Commission of the State of New York (the New York 
Commission), the Staff, interveners and a number of pro- 
ducers, and answers filed by certain producers. The 
principal issues presented are whether the Examiner was 
correct in setting 16 cents per Mcf as the in-line price 
for gas sold under contracts executed after September 28, 
1960, and in recognizing 17.59509 cents per Mcf as the 
price for Sinclair's sales to United. Other questions 
raised by the exceptions involve (1) the New York Com- 
mission's assertion that the applications should be de- 
nied because of the absence of any evidence of a public 
need for the gas, and because of indications that pipelines 
in the Gulf Coast area are suffering from take-or-pay 
problems; (2) the allegations of certain producers that 
the concept of in-line pricing is incorrect, and that testi- 
mony and exhibits relating to the gas industry's costs, 
economic background, and intrastate sales were improp- 
erly excluded; and (3) the assertion of some producers 
that the Examiner's rulings as to refunds were in error. 


The facts have been set forth in the initial decision of 
the Examiner, and will be referred to here only to the 
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extent necessary to make plain the reasons for our find- 
ings and conclusions. 


Background 


Guideline prices for natural gas sold by independent 
producers in Texas Railroad Commission District No. 
2 1/ were established by the Commission in Statement 
of General Policy 


1/ Texas Railroad Commission District No. 2 is com- 

~ posed of Bee, Jackson, Calhoun, Live Oak, Victoria, 
DeWitt, Golida, Refusio, La Vaca, and Karnes Coun- 
ties in the State of Texas. This District is one of the 
three Texas Gulf Coast gas supply areas, and is lo- 
cated between District No. 3 which lies to its north- 
east and District No. 4 which lies to its south and 
west. 
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No. 61-1, on September 28, 1960, at 18 cents per Mcf (at 
14.65 psia) for gas sold under contracts executed after 
the policy date, and at 14 cents per Mcf for gas sold un- 
der contracts executed on or prior to the policy date. On 
December 9, 1963, we issued Opinion No. 412 in Hassie 
Hunt Trust, Operator, et al., 30 FPC 1438 (1963), 
holding the in-line price for producer sales under pre- 
policy contracts in District No. 2 to be 15 cents per Mcf. 
On that same date the guideline ceiling for the future was 
reduced from 18.0 cents per Mcf to 16.0 cents. In Opin- 
ion No. 412 we rejected the Examiner's finding that 15 
cents was also the in-line price for producer sales under 
post-policy contracts in the District, stating that the rec- 
ord was insufficient to determine an in-line price for 
such sales. We thereupon severed for consideration in 

a separate proceeding the dockets involving post-policy 
contracts; and the present proceeding represents an out- 
growth of that action. 


(4174-4175) 


We permitted intervention by the following: Long Is- 
land Lighting Company, Lone Star Gathering Company, 
Natural Gas Pipeline Company of America, Philadelphia 
Electric Company, and The Philadelphia Gas Works Di- 
vision of The United Gas Improvement Company. 


Hearings were held at Washington, D.C., from Septem- 
ber 1 through September 4, 1964, and again on September 
24, 1964. 


In-Line Price for the Post-Policy Period 


The principal question in this proceeding is whether 
the Examiner was correct in finding that the in-line price 
in Texas Railroad Commission District No. 2 for gas sold 
under contracts executed after September 28, 1960, is 16 
cents per Mcf. A price of no more than 15 cents per Mcf 
was recommended by the Staff, the New York Commis- 
sion, and the following interveners: Long Island Light 
Company, Philadelphia Electric Company, The Philadel- 
phia Gas Works Division of The United Gas Improvement 
Company (Long Island and Philadelphia Interveners). On 
the other hand, the producer applicants asserted that the 
in-line price should be no lower than 18 cents. 


We agree with the Examiner that the in-line price in 
Texas Railroad Commission District No. 2 for gas sold 
under contracts executed after September 28, 1960, is 
16 cents per Mcf. 


[4175] 


The Examiner correctly observed that the beginning 
point in any in-line price decision is Atlantic Refining 
Co. v. Public Service Commission of New York, 360 U.S. 
378 (1959) (CATCO), in which the Court stressed the im- 
portance of the Commission's responsibilities to scruti- 
nize the level of initial prices for new sales by producers 
to assure that they do not establish higher pricing levels 
in the area without explanation. Following that decision, 
we enunciated definitive standards for exercising our re- 
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sponsibilities in a series of opinions beginning with Skel- 
ly Oil Company, Opinion No. 362, 28 FPC 401 (1962), and 
Texaco Seaboard, Inc., Opinion No. 383, 29 FPC 593 
(1963), and continuing through Union Texas Petroleum 
Company, Opinion No. 436, “FPC (1964). Gener- 
ally, we have held that the line to which initial producer 
prices must be related is the level at which substantial 
volumes of gas, not under judicial review, or otherwise 
suspect, move in interstate commerce during the time 
period under consideration. Where the substantial vol- 
umes of gas so moving have been under permanent cer- 
tificates, we have relied principally upon the initial prices 
of natural gas sold under such permanent certificates in 
determining the in-line price. Skelly Oil Company, su- 
pra, Texaco Seaboard, Inc., supra. On the other hand, 
where the volumes of gas moving under permanent cer- 
tificates were relatively insubstantial or failed adequate- 
ly to reflect current conditions in the industry, we have 
given consideration to the initial prices of substantial vol- 
umes of natural gas sold under temporary certificates. 
Amerada Petroleum Corporation, Opinion No. 422, 31 
FPC 623 (1964); Union Texas Petroleum Company, supra. 


At the opening of the hearings the applicants offered 
the same array of financial and cost data plus prices paid 
for interstate sales of natural gas, and prices paid for 
sales of natural gas in areas outside of District No. 2 as 
have been offered and rejected in previous cases. The 
Examiner excluded this evidence, citing Public Service 
Commission of New York v. F.P. F.P.C., 329 F.2d (CADC, 
1964), cert. denied, 377 U.S. 963. 963. 2/ The Commission's 
consistent policy has been to 


2/ He permitted the applicants to make offer of proof as 
provided by Section 1.28(b) of the Rules of Practice 
and Procedure of the Commission. 
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exclude such evidence in certificate cases for otherwise 
they would be converted into individual company rate 
cases, which we have found inappropriate as an adjunct 
of a certificate proceeding, and impracticable as a means 
for fixing rates. The Examiner's ruling was clearly cor- 
rect. 


The Examiner determined on the basis of evidence of 
record that the total estimated first month's delivery of 
jurisdictional gas moving in interstate commerce from 
District No. 2 during the post-policy period from Septem- 
ber 28, 1960 through March 10, 1964 amounted to 4,390,- 
500 Mcf. This total was made up of an estimated 1,933,- 
986 Mcf moving under permanently certificated sales, and 
an estimated 2,456,514 Mcf moving under temporarily cer 
tificated sales. 


At the hearings Staff urged that in drawing the price 
line, sole reliance be placed upon the permanently cer- 
tificated sales, and recommended an in-line price of 15 
cents per Mcf for sales under contracts negotiated after 
the policy date, asserting that from September 28, 1960 
through March 10, 1964, 94 percent of the permanently 
certificated volumes of gas were contracted at a price 
of 15 cents per Mef or less. The applicants, on the other 
hand, contended that the in-line price should be 19 cents 
per Mcf on the basis of initial contract prices, or at least 
18 cents on the basis of sales previously certified by the 
Commission. The applicants maintained that little weight 
was to be accorded the sales at prices of less than 14 
cents per Mcf, although these accounted for 25 percent 
of the total volume, and argued that the number of other 
permanently certificated sales in the District after the 
policy date was insufficient to provide a satisfactory base 
upon which to determine an in-line price. The applicants 
therefore recommended that the base be enlarged to in- 
clude sales under temporary certificates. 


The Examiner decided that in determining the post- 
220 


(4176-4177) 


policy in-line price he would exclude from consideration 
all permanently certificated sales at less than 14 cents 
per Mcf, stating that the Commission invariably had 
started with initial contract prices of 14 cents and higher 
in adopting Staff presentations on in-line prices. He also 
excluded sales of 330,000 Mcf of gas at 14 cents per Mcf 
made under permanent certification to Valley Gas Trans- 
mission, Inc. (Valley), on the ground that these sales 
were not representative in that 
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they were made to a gathering company. The elimination 
of the above sales left a balance of only 14 permanent 
certificated sales for the post-policy period with an es- 
timated first month's volume of 460,575 Mcf. The Exam- 
iner concluded that this base was inadequate for the de- 
termination of a proper in-line price, and he decided to 
increase the base by adding 33 temporarily certificated 
sales, including those involved in this proceeding, The 
consequences of the Examiner's action are demonstrated 
in the chart below: 


CERTIFICATED SALES IN TEXAS RAILROAD COMMISSION 
DISTRICT NO. 2 UNDER CONTRACTS DATED AFTER 
SEPTEMBER 28, 1960 THROUGH MARCH 10, 1964 


Certificated Number of Estimated First 
Price Contracts Month Volumes 
(¢ Mcf) (Mcf) 
I. 


Permanently Certifi-) Under 10.00 51,500 
cated Sales Listed By) 10.00 236 ,286 
Staff But Excluded by) 11.00 358,796 
Examiner: ) 12.00 391,329 

) 13.00 105,500 
(*Sales to Valley) ) 14.00 ls 330,000 


Total: 1,473,411 
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wl. 


Permanently Certifi-) 210,000 
cated Sales Listed By) 45,000 
Staff And Excluded by) 93,500 
Examiner: ) 60,000 

) 42,000 


) 10,075 


Total: 460,575 
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Temporarily Certifi-) 15.00 92,500 
cated Sales (Including) 16.00 90,500 
Those of Applicants)) 17.00 151,000 
Included By Examin-) 17.59 75,000 
er: ) 18.00 1,837,402 


Total: 2,246,402 


Combined Totals of Il and Il: 2,706,977 


The Examiner observed that the initial contract prices 
in the 47 contracts selected by him ranged from 14 cents 
to 20.045 cents per Mcf, and that 83.36 percent of the gas 
moving in interstate commerce under the contracts was 
priced at 16 cents or more. The Examiner held that he 
was required to give evidentiary weight to the temporari- s 
ly certificated prices and volumes in arriving at an in- 
line price. He calculated that the numerically weighted 
average price of the 47 contracts was 16.68 cents per Mcf, 
and the volumetrically weighted average price was 17.18 
cents. He then determined that the greatest weight was 
to be given to the permanently certificated sales, and con- 
cluded that the public convenience and necessity required 
an in-line price of 16 cents per Mcf. 


The producers, for whom briefs on exceptions are filed 
by H. D. Bruns, Continental Oil, MPS Production, Reserve 
Oil and Gas, Cities Service, Mrs. James R. Dougherty, 
Edwin M. Jones Oil, W.A. Stockard, Lamar Hunt, George 
Parker, and Shell Oil, disagree with the Examiner's con- 
clusion that 16 cents is the correct in-line price, and ar- 
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gue for prices ranging from 18 cents to 20 cents per Mcf. 
The producers contend that the Examiner erred in giving 
too much weight to the prices of the permanently certifi- 
cated sales, in considering the temporarily certificated 
prices as being suspect, in excluding evidence as to prices 
for intrastate sales in District No. 2, as well as evidence 
relating to prices for interstate and intrastate sales in 
Districts No. 3 and No. 4, and in not giving sufficient weight 
to contract prices. 


[4179] 


The Staff's exceptions are directed against the Exami- 
ner's action in (1) excluding the permanently certificated 
sales at less than 14 cents per Mcf, (2) excluding the sales 
to Valley at 14 cents, and (3) including the temporarily 
certificated sales, particularly certain sales at 18 cents 
per Mcf to Lone Star Gathering Company. Exceptions sim- 
ilar to Staff's were filed by the New York Commission and 
by the Long Island and Philadelphia Interveners. 


We find that there is merit in Staff's exception to the 
Examiner's exclusion of the permanently certificated sales 
at less than 14 cents per Mcf. The Examiner's decision 
to exclude these sales in his determination of the in-line 
price appears to have been based on his misreading of our 
language in Skelly Oil Company, Opinion No. 362, 28 FPC 
401 (1962), and in the other opinions cited by him. In fact, 
the force of Skelly is that we do take notice of sales at less 
than 14 cents per Mcf. Accordingly, in our consideration 
of the post-policy in-line price we shall include these sales, 
particularly so since the Examiner's exclusion has had the 
effect of unduly narrowing the statistical price base for 
District No. 2. 


The Examiner's exclusion of 11 sales to Valley at 14 
cents, with an estimated first month volume of 330,000 Mcf, 
is based upon his finding that this action is in accordance 
with our precedent in Skelly Oil Company, Opinion No. 362, 
' 28 FPC 401, 408, fn. 14 (1962), and in Amerada Petroleum 
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Corp., Opinion No, 422, 31 FPC 623, 635, fn. 33 (1964). The 
Examiner's action in this respect is correct. Valley's func- 
tion as a gatherer is undisputed. Producers who find it 
necessary to sell to a gatherer are generally compelled. 
to sell at a discount below the pipeline price. The prices 
received by these producers from Valley thus are not 
comparable to other producer prices, and their exclusion 

in this case is in order. 


We further find that the Examiner had adequate .- 
grounds for giving some evidentiary weight to the 33 tem- 
porarily certificated sales with an estimated first month 
volume of 2,246,402 Mcf, and that his action is in accord 
with our previous holdings in Amerada Petroleum Corpo- , 
ration, Opinion No. 422, 31 FPC 623 (1964), and in Union 
Texas Petroleum Company, Opinion No. 436, FPC 
tas (1964). In our opinion consideration of these tempo- 
rarily certificated sales is fully warranted. 


« 
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The permanently certificated prices reflect only a 
part of the market activity in the post-policy period, Per- < 
manent certification is granted only where the proposed 
price is within the applicable guideline price, and where 
there is no contest by any interveners, Thus to limit the 
consideration to permanent certificates would permit a ” 
price freeze and would render the hearing in this proceed- 
ing meaningless. The pre-policy price would automati- 
cally control because almost all contracts above 15.0 
cents were contested. 


”~ 


«< 


At the time of the hearing the producers and the pipe- 
line purchasers had experienced more than three years 
of doing business under the provisions of Statement of 
General Policy No. 61-1, and their transactions under 
temporarily certificated prices constituted a heavy and 
significant percentage of all jurisdictional sales in Dis- , 
trict No. 2. To the extent that "the price line is intended 
to reflect current conditions in the industry," United Gas = 
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Improvement Co. v. F.P.C., 283 F.2d 817, 824 (CAQ), the 
determination of an in-line price calls for a scrutiny of 
all pertinent sales activity, whether under permanent or 
under temporary certification. See Hassie Hunt Trust, 
Operator, et al., Opinion No. 412, 30 FPC 1438, 1442- 
1443 (1963), We therefore approve the Examiner's action 
in giving consideration to the temporarily certificated 
sales, 


Staff has urged that if the sales to Valley at 14 cents 
per Mcf are to be disregarded because made to a gatherer 
(and hence at a discount), then the sales to Lone Star Gath- 
ering Company (Lone Star), which comprise most of the 
sales at the 18 cents price, should similarly be disre- 
garded because these were also made to a gatherer. Lone 
Star's reply was that it functioned in these instances more 
as a pipeline than as a gatherer. We find that the evidence 
in the record supports Lone Star's position, and that the 
sales to Lone Star should be included in our calculation 
of the in-line price. 


The producers contend that the examiner should have 
taken into consideration the contract prices rather than 
the conditioned certificate prices. While we have empha- 
sized contract prices in past cases, 3/ the original prices 
that have now been conditioned, are no longer outstanding 
in the area and should not be given primary consideration. 
The contract prices, whether reduced by conditions or not, 
do show economic trends in the area and are entitled to 
some weight. 


3/ Skelly Oil Co., 28 FPC 401 (1962), remanded on refund 
point P.S.C. of N.Y. v. F.P.C., 329 F.2d 242 (CADC 
1964), certiorari denied 377 U.S. 963; Texaco Seaboard, 
Inc., 29 FPC 593 (1963). 


[4181] 


A totaling of all permanently and temporarily certifi- 
cated sales in District No. 2 under contracts dated after 
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September 28, 1960 and through March 10, 1964, exclu- 
sive of the sales to Valley at 14 cents, shows a listing of 
101 sales involving a combined estimated first month Vol- 
ume of 4,060,388 Mcf.4/ The median price on a volumet- 
ric basis is 16.00 cents and the volumetric weighted av- 
erage price is 15.29 cents. Approximately 53 percent of 
the estimated first month volume covered by these sales 
moved in the price range of from 16 cents to 18 cents. 

On the basis of these calculations, and with recognition 

of the fact that the temporarily certificated sales repre- 
sented most of the sales above the 16 cents price level, 
and should not be accorded undue weight, and giving some 
weight to the unconditioned contracts we conclude that the 
price of 16 cents per Mcf represents the correct post- 
policy in-line price of jurisdictional sales of natural gas 
in District No. 2. In reaching this result we may observe 
that if we confined ourselves to permanently certificated 
sales we would not find a line as high as 16 cents, for the 
next highest sales are at the 15.25 cents level. 


In-Line Price for the Pre-Policy Period 


The Examiner concluded that the in-line price for the 
pre-policy period, covering gas sold under contracts exe- 
cuted on or before September 28, 1960, is 15 cents per | 
Mcf. This conclusion is the same as that reached for Dis- 
trict No. 2 in Hassie Hunt Trust, Operator, et al., Opin- 
ion No. 412, 30 FPC 1438 (1963). Exceptions to the Ex- 
aminer's decision have been filed by George Parker, Dock- 
et No. G-19718, who alleges error on the Examiner's part | 
in not following the precedent of Callery Properties, Inc. 
v. F.P.C., 335 F.2d 1004 (CA5, 1964), certiorari 964), certiorari granted, 
March 8, 1965, and in not considering evidence of an eco- 
nomic nature or of intrastate sales. 


We find that the evidence of record as well as appli- 
cable legal precedent amply support the Examiner's con- 
clusion that the correct pre-policy in-line price for Dis- 
trict 2 is 15 cents per Mcf. The Examiner stated that he 
relied upon Staff's submission of permanently certificated * 
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sales in District No. 2 under contracts dated from Janu- 
ary 1, 1957 through September 28, 1960, as listed in 
Staff's Exhibit 5, Chart 2, and that he excluded 140 sales 
with a total estimated first month's volume of 5,007,952 
Mcf, representing more than 57 percent of the sales vol- 
ume listed, because these sales were all made at prices 
of less than 14 cents per Mcf. For the reasons set 


4/ This total includes in addition to the sales listed on 

~ page 7 above (exclusive of the 14 cents sales to Val- 
ley), 2 temporarily certificated sales at 12 cents per 
Mcf with an estimated first month volume of 210,000 
Mcf. 


[4182] 


forth in connection with the post-policy in-line price, it 
is our view that the Examiner should have included these 
sales in his computations. However, even without such 
sales the Examiner had adequate basis for his finding. 
He considered a selection of 29 permanently certificated 
sales of gas from District No. 2 during the period in 
question, with an estimated first month's delivery vol- 
ume totaling 3,157,104 Mcf, and found that 22 of these 
sales, representing 70.2 percent of the total volume, 
were made at prices ranging from 14 cents to 14.75 cents 
per Mcf, and that the remaining 7 sales, although made 
at prices ranging from 15 cents to 17 cents per Mcf, were 
suspect because of involvement in litigation. 


On our part we agree with the argument of the produc- 
er, George Parker, that the seven sales should not be con- 
sidered suspect. The litigation applies only to the sale 
in Docket No, G-19119 by the Lamar Hunt Trust Estate. 
In Hassie Hunt Trust, Operator, et al., Opinion No, 412, 
30 FPC 1438, we conditioned that sale to 15.0 cents per 
Mcf, and the whole proceeding is now pending in the Court 
of Appeals for the Fifth Circuit upon petition of the pro- 


ducers only. (Margaret Hunt Hill Trustee, et al., CA5, 
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No. 21286). However, we do not believe that this change 
affects the result. The 15 cent price is exceeded only by 
three sales at 15.2 cents and two sales at the highest level 
of 17 cents. - 


Reliance Upon Estimated First Month's Delivery 
Volumes 


The Examiner's in-line price determinations have been 
attacked by Lamar Hunt, Docket No. CI61-1736, on the “ 
ground that the Examiner committed error in "relying 
upon unreliable, estimated volumes rather than actual re- 
ported volumes." We find that there is no merit in this 
attack. 


During the hearings, a witness testifying on behalf of 
Lamar Hunt attempted to show that Staff's reliance upon 
estimated first month's delivery volumes was unsound 
because in certain instances, where he claimed he made 
a first-hand investigation, the actual sales volumes were 
much lower than the original estimates. In considering 
this testimony, the Examiner correctly pointed out that 
the Commission, beginning with Skelly Oil Company, Opin- 
ion No, 362, 28 FPC 401 (1962), has consistently used es- 
timated first month's delivery volumes in its in-line price 
decisions. The Examiner also explained that reliance 
upon actual delivery volumes based upon the producers’ 
report, FPC Form No. 301-B, and upon the annual report 
of the purchasing pipeline, FPC Form No, 2, did not nec- 
essarily assure full accuracy since these reports were 
based upon annual sales only, and it frequently was not 
possible to ascertain 


[4183] 


from these annual reports the actual first month's deliv- 
ery volume in any specific case. The Examiner noted 
that apart from a few isolated instances of actual reports 
of annual average volumes submitted by the witness for 
Lamar Hunt, the record did not contain the average vol- 
umes of the sales under consideration during the periods 
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involved in this proceeding. In light of this background, 
we agree with the Examiner that for the purposes of de- 
termining an in-line price the use of estimated first 
month's delivery. volumes was warranted since these vol- 
umes represented the best judgment figure of the sellers 
and the buyers at the time of negotiating the initial con- 
tracts. 


Other Points Raised By The Producers 


In addition to the points raised above, the producers ob- 
ject that the evidence on intrastate prices was excluded 
by the Examiner. This consisted of testimony, a price 
array and exhibit material showing the increasing impor- 
tance of intrastate prices. The witness excluded prices 
of less than 14 cents per Mcf, so that the array is less 
than complete, and there is nothing to show that the array 
is otherwise representative of intrastate sales in the area, 
Furthermore, there is no evidence that the pipeline cus- 
tomers in District 2 are unable to obtain contracts for the 


purchase of gas. We have not given intrastate sales any 
weight in previous in-line proceedings and see no basis 
on this record for doing so here. Of course, where there 
is a substantially complete record on the intrastate 
prices, and they are shown to have impact on the inter- 
state market, it may be we would take them into account 
in determining the price line. 


Some of the producers also object to the Examiner's 
refusal to receive cost or economic evidence. In view of 
the position taken by the Commission in Skelly, 28 FPC 
401 (1962), and Texaco Seaboard, 29 FPC 593 (1963); its 
reiteration in Union Texas Petroleum, 32 FPC 254 (1964) 
and its affirmance by the courts in P.S.C. of N.Y. v. 
F.P.C., 329 F.2d 242 (CADC, 1964); certiorari denied 
377 U.S. 963 (1964), California Oil Co. v. F.P.C., 315 
F.2d 652, 660 (CA10), and The Atlantic Refining Co. v. 
F.P.C., 316 F.2d 677, 680 (CADC), we think 


(4184) 
[4184] 


the Examiner was correct in excluding this kind of evi- 
dence in a Section 7 certificate proceeding. We are, of 
course, aware of the opposite result reached in Callery 
Properties v. F.P.C., 335 F.2d 1004 (CA 5, 1964). The 
mandate of the Court of Appeals has been stayed in that 
proceeding, and certiorari has been granted by the Su- 
preme Court of the United States. In these circumstan- 
ces pending final judicial action we see no reason to de- 
part from the opinions cited above. 


Sinclair's Sale in Docket No. G-16760 


The examiner recognized an exception to the pre- 
policy in-line price of 15 cents in the case of Sinclair Oil 
& Gas Company (Sinclair), Docket No. G-16760, with re- 
spect to the sale of about 32,000 Mcf of gas per month by 
Sinclair to the United Gas Pipe Line Company from the 
Normanna Field, Bee County, Texas, under a contract 
negotiated by Sinclair's predecessor in interest, Western 
Natural Gas Company, dated May 12, 1958. An uncondi- 
tioned temporary certificate was issued to Western on 
June 18, 1959, and this sale is being continued by Sinclair 
under authority of our Letter Order dated November 26, 
1963, at the price of 17.0 cents per Mcf plus tax reim- 
bursement of 0.59509 cents per Mcf at 14.65 psia. 


Sinclair and Tennessee Oil Company (Tenneco) jointly 
own interests in the wells from which the above gas is 
produced. Tenneco is selling its gas under a permanent 
certificate issued on April 13, 1959, to Tenneco's prede- 
cessor in interest, Midstates Oil Corporation, at the con- 
tract price of 17.59509 cents per Mcf. Under the doctrine 
of "the same price for an identical product from a single 
well", the Examiner found that Sinclair was entitled to re- 
ceive the same price of 17.59509 cents as Tenneco. 


Exceptions to this ruling of the Examiner have been 
filed by Staff, the New York Commission, and the Long 
Island and Philadelphia Interveners, who assert that the 
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Examiner has misapplied the force of Justice Jackson's 
observation in a concurring opinion in Colorado Inter- 
state Gas Company v. FPC, 324 U.S. 581 (1945), and has 
ignored the rulings of City of Detroit v. FPC, 230 F.2d 
810 (CADC, 1956), and Ohio Oil 


[4185] 


Company, Operator, et al., Docket No. G-15385, et al., 

27 FPC 551 (1962). It is our opinion that these exceptions 
are well taken, and that the price to Sinclair should be no 
higher than the applicable in-line price. Exceptions to the 
in-line price require a compelling justification. There is 
little more justification for equalizing all well prices at 
the highest level applicable to any owner than for a simi- 
lar equalization for all producers in the field. Sinclair 
has demonstrated no justification for an exception in its 
own right, and is entitled to none. 


The Sour Gas Sale in Docket No. CP63-192 


The New York Commission has filed exception to the 
Examiner's authorization of a 12 cents per Mcef price for 
the sale of sour gas in Docket No. CP63-192 under con- 
tract dated December 3, 1962, by Texas Eastern Trans- 
mission Company to the Lone Star Gathering Company 
(Lone Star), alleging that this price should be 11.5 cents 
per Mcf. The New York Commission contends that the 
12 cents price was computed on the assumption and show- 
ing that Lone Star's charges for processing would total 
3 cents per Mcf, and it asserts that Lone Star intends, 
however, to charge 3.5 cents per Mcf, as demonstrated 
by a notice filed in a separate proceeding, Lone Star Gath- 
ering Co., CP62-179, Notice of Application, March 26, 
1964. The New York Commission's assertion is not sup- 
ported by evidence of record in this proceeding, and its 
exception accordingly is not well founded. 


The Need for Gas 


The New York Commission has raised the assertion in 
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its exceptions that the producer applications should be de- 
nied because of the absence of any evidence of a public 
need for the gas, and because of indications that pipelines 
in the Gulf Coast area are suffering from take-or-pay 
problems. This issue was not raised at the pre-hearing 
conference in this proceeding, nor was it brought up at 
the hearings. The contracts and temporary certificates 
here involved are matters of record. In many instances 
deliveries have been made under the contracts for sev- 
eral years. The New York Commission's evidence as to 
lack of need is not, in our judgment, persuasive. We find 
the exceptions of the New York Commission not appro- 
priate in the present posture of this proceeding, particu- 
larly so, since such exceptions were raised after the cer- 
tification of the pipeline purchasers had been authorized, 
and on the basis of a record which discloses no question 
as to need for the gas supply involved. 


[4186] 


Refunds in Dockets No. G-19718 and G-18389 


Exceptions have been filed by George Parker, Docket 
No. G-19718, and Union Oil Company of California, Dock- 
et No. G-18389, to the Examiner's ordering paragraph 
(F) requiring these two applicants to refund any amounts 
collected in excess of 15 cents per Mcf. This paragraph 
appears to be inconsistent with our order of October 5, 
1964, and the Examiner's ruling that the question of re- 
fund requirements by applicants selling under uncondi- 
tioned certificates will be deferred until a latter stage 
of the proceedings. We therefore grant these exceptions 
to the extent that we shall defer action as to refund obli- 
gations on the part of these applicants until the issue is 
raised regarding all unconditioned certificates in these 
proceedings. 


The exceptions not discussed herein are immaterial to 
the result in this case or are without substantial support 
of reasonable basis in law and should be denied. The Ex- 
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aminer's decision, to the extent not inconsistent here- 
with, should be approved and adopted as part of this opin- 
ion and order. 


The Commission further finds: 
(1) The following applicants: 
Docket Nos. 
Sinclair Oil & Gas Company, et al. G-16760 
Union Oil Company of California G-18389 


Trice Production Company (Operator), G-19340 
et al. 


George Parker G-19718 


H.H. Howell (Operator), et al. G-20595 
CI60-402 
CI60-640 


Carr] Oil, et al. CI60-403 
CI60-592 


Edwin L. Cox (Operator), et al. CI60-620 


eat Paul R. Turnbull 
Operator), et al.) 


Paul R. Turnbull (Operator), et al. CI61-1 


Richard M. Finder d/b/a Texkan Oil 
Company (Operator), et al. CI61-352 


[4187] 


Mrs. James R. Dougherty, et al. CI61-619 
W.A. Stockard, et al. CI61-751 
Lone Star Producing Company CI61-918 
Edwin M. Jones Oil Company CI61-1202 
Producing Properties, Inc. CI61-1236 


Heritage Petroleum Corporation CI61-1567 
(Formerly Layton Brown Drilling 
wae Inc. (Operator), et al.) 


Lamar Hunt (Operator), et al. CI61-1736 
MPS Production Co. (Operator), et al. CI62-314 
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Southland Royalty Company (Operator), 

et al. (Formerly Katz Oil Company) CI62-334 
J.N. Pratt, et al. Cl62-1373 
Shell Oil Company CI62-653 


The Jupiter Corporation (Operator), CI62-698 
et al. 


Ralph E. Fair, Inc. CI62-780 


Monsanto Company (Operator), CI62-824 
et al. CI62-889 


Cities Service Company CI62-959 
Continental Oil Company CI62-961 
Rodney DeLange (Operator), et al. CI62-962 


H. B. Zachry Company CI62-1023 
Gasoline Production Division 


George R. Brown (Operator), et al. CI63-5 
Ralph E, Fair CI63-56 
Monsanto Company CI63-58 
Montego Oil Company (Operator), CI63-790 


et al. 
Producing Properties, Inc. (Operator), CI63-814 
et al. 
H.D. Bruns (Operator), et al. CI63-820 
Highland Oil Company CI64-346 
Tidewater Oil Company CI64-788 


Texas Eastern Transmission CP63-192 
Corporation CP63-193 


are each engaged in the sale of natural gas in interstate 
commerce for resale for ultimate public consumption 
and each is, therefore, a "natural gas company" as that 
term is defined in Section 154.91(a) of the Commission's 
Regulations, and such sales, together with the construc- 
tion and operation of any facilities subject to the juris- 
diction of the Commission necessary therefor are sub- 
ject to the requirements of subsections (c) and (e) of 
Section 7 of the Natural Gas Act. 
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[4188] 


(2) Subject to the requirements of the order herein and 
the conditions attached to the certificates of public con- 
venience and necessity herein issued, the applicants 
named in paragraph (1) above are each able and willing 
properly to do the acts and to perform the services pro- 
posed and to conform to the provisions of the Natural Gas 
Act and the requirements, rules and regulations of the 
Commission thereunder. 


(3) The sale of natural gas as proposed by each of the 
applicants named in paragraph (1) above, together with 
the construction and operation of any facilities subject 
to the jurisdiction of the Commission necessary there- 
for, are required by the public convenience and neces- 
sity and a certificate authorizing the same should issue 
to each of them upon the terms and conditions of the or- 
der herein, which terms and conditions are required by 
the public convenience and necessity. 


(4) The public convenience and necessity requires 
that the initial prices charged by the applicants named 
in paragraph (1) above for the sales proposed in their 
certificate applications upon contracts executed on, or 
before, September 28, 1960, the date on which the Com- 
mission issued its Statement of General Policy No. 61-1, 
24 FPC 818, as amended, be not greater than 15.0 cents 
per Mcef at 14.65 psia. 


(5) The public convenience and necessity requires 
that the initial prices charged by the applicants named 
in paragraph (1) above for the sales proposed in their 
certificate applications upon contracts executed after 
September 28, 1960, the date on which the Commission 
issued its Statement of General Policy No. 61-1, 24 FPC 
818, as amended, be not greater than 16.0 cents per Mcf 
. at 14.65 psia except as hereinafter specifically provided 
in paragraph (6). 


(6) The public convenience and necessity requires 
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that the initial price charged by Texas Eastern Trans- 
mission Company in Docket No. CP63-192 to the Lone 
Star Gathering Company be not greater than 12.0 cents 
per Mcf at 14.64 psia. 


(7) Except as herein granted, the exceptions to the 
Examiner's decision should be denied. 


[41 89] 
The Commission orders: 


(A) Certificates of public convenience and necessity 
are hereby issued to each of the applicants named in par- 
agraph (1) above for the sale of natural gas in interstate 
commerce for resale as proposed in their respective ap- 
plications, together with the construction and operation 
of any facilities subject to the jurisdiction of the Commis- 
sion necessary therefore, upon the terms and conditions 
hereinafter set out in this order. 


(B) A certificate of public convenience and necessity 
is hereby issued to the Texas Eastern Transmission Cor- ° 
poration authorizing the sale of natural gas from the Ka- 
witt Field, Karnes and DeWitt Counties, Texas, to the 
Lone Star Gathering Company at the initial contract price 
of 12.0 cents per Mcf at 14.65 psia as set out in Docket 
No. CP63-192, Texas Eastern Rate Schedule No. F-8. 


(C) Except as ordered in paragraph (B) above, a cer- 
tificate of public convenience and necessity is issued to 
the other applicants named in paragraph (1) above and 
not referred to in paragraph (B), conditioned as to those 
initial contracts executed on or before September 28, 
1960, to prohibit any total initial price, including all re- 
imbursements and charges, greater than 15.0 cents per 
Mcf at 14.65 psia; and conditioned as to those initial con- 
tracts executed after September 28, 1960, to prohibit any 
total initial price, including all reimbursements and 
charges, greater than 16.0 cents per Mcf at 14.65 psia; 
all such conditioned prices are effective from the date 
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of the issuance of this order and until such price may 
be lawfully changed in the manner provided by the Natural 
Gas Act. 


(D) In those cases where the applicants have not al- 
ready accepted temporary certificates, the certificates 
issued herein are further conditioned upon their accep- 
tance in writing by the respective applicants within 30 
days of the issuance of this order. 


[4190] 


(E) In accordance with the several conditions attached 
to the temporary authorizations in CI62-698, The Jupiter 
Corporation (Operator), et al.; CI62-780, Ralph E. Fair, 
Inc.; Cl€2-824 and C162-889, Monsanto Company (Opera- 
tor), et al.; CI62-959, Cities Service Company; CI62-961, 
Continental Oil Company; CI62-962, Rodney DeLange (Op- 
erator), et al.; CI62-1023, H.B. Zachry Company, Gaso- 
line Production Division; CI63-5, George R. Brown (Op- 
erator), et al.; CI63-56, Ralph E. Fair; CI63-58, Mon- 
santo Company; CI63-790, Montego Oil Company (Opera- 
tor), et al.; CI63-814, Producing Properties, Inc. (Op- 
erator), et al.; CI63-820, H.D. Bruns (Operator), et al.; 
CI64-346, Highland Oil Company; CI64-788, Tidewater 
Oil Company; and CP63-193, Texas Eastern Transmis- 
sion Corporation, each of such applicants shall compute 
the amounts to be refunded to their respective purchas- 
ers. The refund shall include the difference between the 
amount charged and collected by each of the above-named 
applicants from his respective purchaser and 16 cents per 
Mcf applied to all volumes paid for by such purchaser 
from the date of the first delivery of natural gas under 
the applicable temporary authorization until the date of 
this order, Interest shall be included at the rate provid- 
ed in the applicable temporary authorization to the date 
of this order. Within 90 days from the date of this order 
each of the above-named applicants shall submit a report 
to the Commission, and serve a copy on his respective 
purchaser, setting forth the amount of refund related to 
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each subject rate schedule (showing separately the prin- 
cipal and applicable interest), the basis used for such de- 
termination, the period covered, and a letter from each 
respective purchaser agreeing to the correctness of the 
amounts. 


(F) Each of the applicants named in paragraph (E) 
above shall retain the amounts shown in the report re- 
quired under such paragraph, subject to further order of 
the Commission directing the disposition of those amounts. 


(G) If any of the applicants named in paragraph (E) 
elects to commingle the retained refunds with its general 
assets and use such refunds for business or corporate 
purposes, such applicant shall pay interest thereon at 
the rate of 4-1/2 percent per annum on all funds thus 
available from the date of this order to the date onwhich 
the funds are paid over to the person ultimately deter- 
mined to be entitled thereto in a final order of the Com- 
mission. 


(H) If any of the applicants named in paragraph (E) 
elects to deposit the retained refunds ina special escrow 
account, such applicant shall tender for filing within 90 
days of the issuance of this order an executed Escrow 
Agreement, conditioned as set out below, accompanied 
by a certificate showing service of a copy thereof upon 
the applicable purchaser. Unless notified to the contrary 
by the Secretary within 30 days from the date of filing 
thereof, the Escrow Agreement shall 


[4191] 


be deemed to be satisfactory and to have been accepted 
for filing. The Escrow Agreement shall be entered into 
between each producer and any bank or trust company 
used as a depositor for funds of the United States Govern- 
ment and the agreement shall be conditioned as follows: 


(i) The producer, the bank or trust company, and 
the successors and assigns of each, shall be held and 
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formally bound unto the Federal Power Commission 
for the use and benefit of those entitled thereto, with 
respect to all amounts and the interest thereon de- 
posited in a special escrow account, subject to such 
agreement, and such bank or trust company shall be 
bound to pay over to such person or persons as may 
be identified and designated by final order of the Com- 
mission and in such manner as may be therein speci- 
fied, all or any portion of such deposits and the inter- 
est thereon. 


(ii) The bank or trust company may invest and re- 
invest such deposits in any short-term indebtedness 
of the United States or any agency thereof or in any 
form of obligation guaranteed by the United States 
which is, respectively, payable within 120 days as 
the said bank or trust company in the exercise of its 
sound discretion may select. 


(iii) Such bank or trust company shall be liable 
only for such interest as the invested funds described 
in subparagraph (ii) above will earn and no other in- 
terest may be collected from it. 


(iv) Such bank or trust company shall be entitled 
to such compensation as is fair, reasonable and cus- 
tomary for its services as such, which compensation 
shall be paid out of the escrow account to such bank 
or trust company. Said bank or trust company shall 
likewise be entitled to reimbursement for its reason- 
able expenses necessarily incurred in the administra- 
tion of this escrow account, which reimbursement 
shall be made out of the escrow account. 


(v) Such bank or trust company shall report to the 
Secretary quarterly, certifying the amount deposited 
in the bank or trust company for the quarterly period. 


(I) The decision as to whether refunds should be or- 
dered as a condition to the remaining certificates herein 
issued is, in accordance with the Commission's order 
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issued herein on October 5, 1964, deferred to the further 
order of the Commission. 


(J) Each certificate issued in paragraph (A) above is 
further conditioned to provide for a moratorium on the 
filing of all price increases in excess of 18 cents per 
Mcf at 14.65 psia, inclusive of tax reimbursement, pend- 
ing the issuance of a final decision in the Texas Gulf 
Coast Area Rate Proceeding, Docket No. AR64-2, or un- 
til January 1, 1968, whichever is earlier. 


[4192] 


(K) The certificates issued herein are granted upon 
the further express condition that the allowance of the 
take-or-pay for provisions in the applicants’ contracts 
is subject to our ultimate disposition with respect to such 
provisions in the rule-making proceeding in Docket No. 
R-199. Upon the establishment, by regulation or policy 
statement, of a general policy governing such provisions 
in producer contracts, the applicants shall within 30 days __ 
file amended rate schedules in conformity therewith, ac- 
ceptable to the Commission. The producers shall not be 
required to file take-or-pay provisions for less than 80 
percent of the annual contract quantities. Any changes 
or modifications to be made in accordance with this para- 
graph shall be prospective only. 


(L) The certificates herein issued are not transfer- 
able and shall be effective only so long as each of the ap- 
plicants continues the acts and operations hereby author- 
ized in accordance with the provisions of the Natural Gas 
Act and the applicable rules, regulations and orders of 
the Commission. 


(M) The grant of the certificates herein shall not be 
construed as a waiver of the requirements of Section 4o0f | 
the Natural Gas Act or of Part 154 of the Commission's 
Regulations under said Act requiring the filing of rate 
schedules for the service herein authorized and is with- 
out prejudice to any findings or orders which may have 
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been or hereafter may be made by the Commission in any 
proceeding now pending or hereinafter instituted by or 
against the applicants. Further, the action taken in these 
proceedings shall not foreclose nor prejudice any further 
proceedings or objections by the Commission relating to 
the operation of any price or related provisions in the gas 
contracts here involved. 


(N) Within 30 days from the date of issuance of this 
order each of the applicants receiving certificates in 
paragraph (A) above who now have rate schedules on 
these dockets filed with the Commission shall file sup- 
plements to such presently filed rate schedules reflect- 
ing the conditioned price as the initial price in lieu of 
the initial price provided in the contract; provided that 
the notice provisions of Section 154.94(f) of the Commis- 
sion's Regulations Under the Natural Gas Act are waived 
insofar as they apply to the reductions in rates hereby 
ordered. 
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(O) Except as herein granted, the exceptions to the 
Examiner's decision are hereby denied. 


(P) The Examiner's decision, to the extent not incon- 
sistent herewith, is hereby adopted as part of this Opin- 
ion and Order. 


By the Commission. 

Commissioner Bagge concurring for the reasons 
set forth in his concurring statement accompanying 
Opinion No, 475 issued September 22, 1965, in Docket 
No, G-18077, et al. Commissioners Black and Ross 
dissenting for the reasons set forth in their dissent- 
ing statement accompanying Opinion No. 475 issued 
September 22, 1965, in Docket No. G-18077, et al. 
H.L. Hawkins & H.L. Hawkins, Jr., Operator, et al. 


Joseph H. Gutride, 
Secretary. 
(SEAL) 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Sinclair Oil & Gas Company, ) Docket Nos. 
et al. ) G-16760 et al. 


APPLICATION FOR REHEARING 


Pursuant to the requirements of Section 19 of the Natu- 
ral Gas Act, the Public Service Commission of the State 
of New York hereby applies for rehearing of Opinion No. 
476 and the accompanying order issued herein on Septem- 
ber 22, 1965. 


Before proceeding to a detailed specification of error, 
we would like to comment on the majority's statement 
that 


". . . to limit the consideration to permanent 
certificates would permit a price freeze and 
would render the hearing in this proceeding 
meaningless." (Mimeo. p. 10.) 


This statement expresses in slightly different language 
the philosophy originally announced by the Commission 
seven years ago in its unfortunate Transco-Seaboard 
decision—a decision that was, of course, summarily re- 
versed by the Supreme Court in 1959. In Transco-Sea- 
board, the Commission tartly rejected the suggestion 
"advocated by some" that it should 


"act as a kind of peace-time OPA for the natu- 
ral gas producing industry and... undertake 
to prevent all price increases .. .on the basis 
of a price-ceiling type of regulation”. Trans- 
continental Gas Pipe Line Corp., Op. 315, 20 
FPC 264 at 273 (1958), reversed Public Service 
Commission of New York v. F.P.C., 361 U.S. 
195 (1959). 


(4243-4244) 


While we felt in 1958, as we feel now, that the FPC 's po- 
sition was untenable and wholly inconsistent with the pur- 
pose of the Natural Gas Act, we were 
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aware in 1958, as we are not aware now, that certain fac- 
tors might be cited in mitigation of the Commission's ac- 
tion: (1) The 1958 Commission did not believe that pro- 
ducers should be regulated; (2) the 1958 Commission had 
not had the benefit of the host of court decisions—all hand- 
ed down subsequent to 1958—that defined the FPC'ts re- 
sponsibilities in reviewing initial prices under Section 1; 
(3) the 1958 Commission probably believed (albeit mis- 
takenly) that unless it authorized the out-of-line prices, 
interstate pipelines would be unable to acquire needed re- 
serves, 


As for the suggestion that because it holds the line a 
proceeding is "rendered meaningless", we would invite 
the Commission's attention to Public Service Commis- 


sion of New York v. F.P.C., 287 F.2d 146 (D.C. Cir. 
1960), where, at 150, the court held that in Catco 


"the Supreme Court meant to impress upon the 
Commission an interpretation of ‘public inter- 
est' which . . . demands a real administrative 
effort to hold back prices." 


Specification of Error 


1. The Commission erred in holding that a certificate 
applicant may be granted a certificate of public conveni- 
ence and necessity without any record demonstration that 
there is a public need for the service proposed. 


2. The Commission erred in holding that a certificate 
applicant may be granted a certificate of public conveni- 
“ence and necessity to undertake a new sale toa pipeline 
‘that is presently unable to take the minimum quantities it 

is obligated to take or pay for under its existing gas sup- 
ply contracts, 
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3. The Commission erred in holding that New York's 
exceptions as to the lack of evidence of need were "not ap- 
propriate in the present posture of this proceeding." 


4. The Commission erred in holding that the proper 
initial-price-conditioning level can change with time. 


5. The Commission erred in holding that the proper 
initial-price-conditioning level can be affected by the 
Commission's Policy Statement guideline levels. 


6. The Commission erred in holding that the proper 
initial-price-conditioning level can be determined or af- 
fected by the prices contained in ex parte temporary cer- 
tificates. 


7. The Commission erred in holding that, in deter- 
mining the proper initial-price-conditioning level, weight 
should be given to the prices negotiated in producer- 
pipeline contracts (but not certificated by the Commis- 
sion). 


8. The Commission erred in excluding sales to Val- 
ley Gas Transmission Company from its price distribu- 
tion table. Valley has previously, and officially, been 
classified as a pipeline company, and the Commission 
cannot change Valley's classification back and forth to 
manipulate price distribution statistics in a way that will 
support a preconceived result. 


9. Having determined that sales to gathering compa- 
nies should be excluded from the price distribution table 
used to determine the in-line price, the Commission 
erred in authorizing the sales to Lone Star Gathering 
Company—a gathering company—at the in-line level de- 
termined for sales 
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to pipelines. Either the sales to Lone Star Gathering 
should be judged exclusively by sales previously certi- 
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ficated to other gatherers, such as Valley Gas Transmis- 
sion Company, or an adjustment of 3.5 cents per Mcf be- 
low the in-line price—to reflect the cost to Lone Star to 
bring this gas up to pipeline quality—should be made. The 
Commission's assertion (mimeo, p, 10) that "the evidence 
of record supports Lone Star's position" that it functioned 
"more as a pipeline than as a gather" is contrary to 
fact, for there is no such evidentiary support. 


10. The Commission erred in its discussion of the 
sour gas sale in Docket No. CP63-192 (mimeo. p. 15) in 
that it completely misstates New York's position, and as 
a result fails to address itself to New York's position. 


11. The Commission erred in issuing certificates at 
16 cents in the absence of a finding—which could not be 
made on this record—that needed gas would not be forth- 
coming at lower prices. 


12. The Commission erred in failing to decide the re- 
fund issue and in failing to order immediate refunds of 
excess amounts previously collected under the out-of- 
line temporary certificates. 


Conclusion 


This application, filed pursuant to statutory require- 
ment, seeks no further evidentiary hearing of this already 
too-long-delayed case. Rather it requests the Commis- 
sion to view seriously its price-review responsibilities 
under Section 7 and to fix a conditioning level that will 
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afford real protection to the consumer. In March of 1963, 
the U.S. Court of Appeals for the D.C, Circuit advised 
this Commission that if it was to err in fixing a price- 
conditioning level, "it should err on the low side", Atlan- 
' tic Refining Co. v. F.P.C., 316 F.2d 677 at 679. We think 
it is clear that in this case the Commission—in rejecting 
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the views of the Examiner, its staff, and the two dissent- 
ing Commissioners—has erred on the high side. 


Respectfully submitted, 


PUBLIC SERVICE COMMISSION OF 
THE STATE OF NEW YORK 


By /s/ Kent H. Brown, Counsel 
55 Elk Street 
Albany, New York 12225 
Morton L. Simons 
902 Federal Bar Building 
Washington 6, D.C. 
October 22, 1965 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


OPINION NO. 476-A 


Sinclair Oil & Gas Company ) Docket Nos. G-16760, 
et al. ) et al. 


[4282] 


[FPC Nov. 22, 1965] 


Before Commissioners: Joseph C. Swidler, Chairman; 
L.J. O'Connor, Jr., David S. Black, and Carl E. Bagge. « 


* OK OK 
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MEMORANDUM OPINION AND ORDER MODIFYING 
OPINION NO. 476, DENYING APPLICATIONS FOR 
REHEARING, AND GRANTING IN PART MOTION 
FOR STAY 


(Issued November 22, 1965) 


On September 22, 1965, the Commission issued Opin- 
ion No, 476 and accompanying Order in the above-entitled 
proceeding. Applications for rehearing of this Opinion 
and Order have been filed under Section 19 of the Natu- 
ral Gas Act by the following producers: Sinclair Oil & 
Gas Company, et al., Docket No. G-16760; Lamar Hunt 
(Operator), et al., Docket No. CI61-1736; MPS Produc- 
tion Co. (Operator), et al., Docket No. CI62-314; Shell 
Oil Company, Docket No. CI62-653; The Jupiter Corpo- 
ration (Operator), et al., Docket No. CI62-698; Continen- 
tal Oil Company, Docket No. ClI62-961; and H.D. Bruns 
(Operator), et al., Docket No. CI63-820. The following 
interveners have also filed applications for rehearing: 
Public Service Commission of the State of New York, 
Long Island Lighting Company, Philadelphia Electric 
Company, and the Philadelphia Gas Works Division of 
The United Gas Improvement Company. Lamar Hunt 
has moved to stay the Commission's order. 


The Commission provided in Opinion No. 476 and Or- 
der that permanent certificates of public convenience and 
necessity under Section 7 of the Natural Gas Act be grant- 
ed to certain named producers in Texas Railroad Com- 
mission District No. 2, conditioned on a price no greater 
than 15.0 cents per Mcf at 14.65 psia for those producers 
whose initial contracts were executed on or before Sep- 
tember 28, 1960, and on a price no greater than 16.0 cents 
per Mcf at 14.65 psia for those producers whose initial 
contracts were executed after September 28, 1960. The 
’ certificates were conditioned to provide for a morator- 
ium on the filing of all price increases in excess of 18 
cents per Mcf at 14.65 psia, inclusive of tax reimburse- 
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ment, pending the issuance of a final decision in the Texas 
Gulf Coast Area Rate Proceeding, Docket No. AR64-2, or 
until January 1, 1968, whichever is earlier, and for pos- 
sible revision of the take-or-pay for requirement in each 
contract on the basis of the final order in the Docket No. 
R-199 proceeding. Also, with respect to those dockets 
where the temporary authorization had a refund condi- 
tion, the Order requires the computation 
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of and report of the amount of the refund and its seques- 
tration pending further Commission direction. Where the 
temporary authorizations had no refund condition, the 
question as to a refund order was deferred. 


In general, the applications for rehearing advance the 
same arguments and the same citations of authority which 
were relied upon in the original presentations before the 
presiding examiner or in the exceptions to the examiner's ‘ “ 
initial decision. These contentions were carefully consid- 
ered by the Commission in its deliberations which culmi- ; 
nated in Opinion No. 476 and Order. Upon full reconsid- 
eration the Commission is convinced that Opinion No. 476 
and accompanying Order are correct, and should be ad- 
hered to except for certain minor modifications explained 
below. 


Shell Oil Company asserts that ordering paragraph (N) 
of Opinion No, 476, which requires Shell to file a supple- 
ment to its presently filed rate schedule, should not be 
applicable to its Rate Schedule 264 (Docket No. CI62-653) 
for the reason that Shell has filed and is collecting a rate 
increase on this Rate Schedule, designated RI62-509, 
which is now in hearing as a part of the Texas Gulf Coast 
Area Rate Case, Docket No. AR64-2. It is our view that 
supplemental rate schedule filings should be made by all ~ 
producers whose initial rates exceed the levels found * 
proper here in order to establish the appropriate filed 
initial rate for each producer. In Shell's case, where a 
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superseding rate has been permitted to go into effect, 
Shell may continue to charge the superseding rate. Since 
it does not appear that Shell has a refund provision in its 
temporary certificates, the initial rates prescribed here 
will only be effective prospectively as to Shell, and then 
only if no superseding rates have become effective. Should 
it be determined that refunds are proper after completion 
of the proceedings suggested in paragraph (I), Shell will 
be ordered to make a further rate filing putting the pre- 
scribed initial rates in effect from the date of commence- 
ment of service. 


Lamar Hunt has coupled his application for rehearing 
with a motion for stay of Ordering paragraphs (C), (J), 
and (N) of the Order accompanying Opinion No. 476. Or- 
dering paragraph (C) conditions the certificates with re- 
spect to price; paragraph (J) imposes the moratorium; 
and paragraph (N) provides for the filing of new rates. 
Consistent with our action in previous in-line proceed- 
ings the motion for stay should be granted as to para- 
graph (N). Stay of the other paragraphs is not warranted. 
In fact, stay of the moratorium provisions of paragraph 
(C) would defeat the very purpose for which the paragraph 
is included. 


It may be further observed that the present considera- 
tion by the United States Supreme Court of the petition 
for writ of certiorari in Callery Properties v. F.P.C., 
335 F.2d 1004 (CA5, 1964), does not require any specific 
stay with respect to the refund provisions in Opinion No. 
476 and Order since ordering paragraphs (F) through (H) 
merely provide that the producers, whose temporary au- 
thorizations contained refund provisions, shall sequester 
and retain the amount of 
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the refund pending further order of the Commission. Or- 
dering paragraph (I) defers consideration of refund condi- 
tions as to the other certificate holders and should be 
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stayed pending a decision in Callery to avoid repeated 
brief filings. 


It has been pointed out that Opinion No. 476 and accom- 
panying Order should be amended to reflect succession 
in interest by the following applicants: 


(1) Producing Properties, Inc., Docket Nos. CI61- 
1236 and CI63-814, is now succeeded by Reserve 
Oil & Gas Company. 


(2)H.B. Zachry Company, Gasoline Production Divi- 
sion, Docket No. CI62-1023, is now succeeded by 
Houston Natural Gas Production Company. 


(3) Montego Oil Company (Operator), et al., Docket 
No. CI63-790, is now succeeded by Southern Min- 
erals Corporation. 


It does not appear, however, that the above transactions 
imposed upon the successor companies liability to as- 
sume the refund obligations for amounts sold prior to 
the succession. Accordingly, in each of these three in- 
stances, as well as in other cases where there has been 
a succession of interest in these proceedings, both the 
predecessors and the successors in interest shall be re- 
tained in the proceeding under their respective docket 
numbers until the Commission has disposed of the appli- 
cable refund obligation. 


It may further be noted that the temporary authoriza- 
tion of Tidewater Oil Company, Docket No. CI64-788, did 
not contain refund conditions, and accordingly that the 
name of this Company should not have been included in 
ordering paragraph (E). An appropriate deleting correc- 
tion will be made to this paragraph. 


The Commission further finds: 


The assignments of error and grounds for rehearing 
set forth in the applications for rehearing filed in this 
proceeding present no fact or legal principles which 
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warrant any change or modification in the Commission's 
Opinion No. 476 and Order except as specified below. 


The Commission orders: 


(A) The applications for rehearing filed by Sinclair 
Oil & Gas Company, et al., Lamar Hunt (Operator), et al., 
MPS Production Co. (Operator), et al., Shell Oil Company, 
The Jupiter Corporation (Operator), et al., Continental 
Oil Company, H.D. Bruns (Operator), et z et al., the Public 
Service Commission of the State of New York, Long Is- 
land Lighting Company, Philadelphia Electric Company, 
and the Philadelphia Gas Works Division of the United 
Gas Improvement Company are denied. 


[4286] 


(B) Paragraph (E) is amended by deleting therefrom 
the following: 


"CI64-788, Tidewater Oil Company", and by adding 
thereto a new final sentence to read as follows: 


In the event that judicial review of Opinion No. 
476 and Order is sought and the Commission's Or- 
der is affirmed, each of the above-named applicants 
shall compute the additional amounts to be refunded 
to their respective purchasers, calculated as to 
principal and interest as described above from the 
date of this order until the date on which judicial re- 
view of this Opinion No. 476 and Order becomes fi- 
nal, and within 90 days from this latter date each 
applicant shall submit a report of such additional 
refund to the Commission, and serve a copy on his 
respective purchaser, subject to the requirements 
and conditions set forth in the preceding sentence. 


(C) Paragraph (I) is amended to read as follows: 


The decision as to whether refunds should be or- 
dered as a condition to the remaining certificates 
herein issued is, in accordance with the Commis- 
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sion's order issued herein on October 5, 1964, de- 
ferred to the further order of the Commission, 
which order shall be postponed until after the de- 
cision of the United States Supreme Court in U.G.I. 
et al. v. Callery Properties, Inc., et al., S.Ct. Octo- 
ber Term 1964, Nos. 21, et al., becomes final. 


(D) Paragraph (N) is amended to read as follows: 


Within 30 days from the date of issuance of this 
order, each of the applicants receiving certificates 
in paragraph (A) above who now have rate schedules 
on these dockets filed with the Commission shall 
file supplements to such presently filed rate sched- 
ules reflecting the conditioned price as the initial 
price in lieu of the initial price provided in the con- 
tract. The filings of these producers, setting forth 
the initial rate here prescribed, shall be effective 
from the date of this order unless lawfully changed 
in the manner provided by the Natural Gas Act, and 
subject to any lawful changes which are ordered in 
other proceedings before the Commission. The no- 
tice provisions of Section 154.94(f) of the Commis- 
sion's Regulations Under the Natural Gas Act are 
waived insofar as they apply to the reductions in 
rates hereby ordered. 


(E) The date for making the filings required by Para- 
graph (N) is postponed until 60 days after judicial review 
of Opinion No. 476 and Order becomes final. 
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(F) In all other respects the motion for stay filed by 
Lamar Hunt (Operator), et al., is denied. 


(G) The name of applicant, Producing Properties, Inc., 
Docket Nos. CI61-1236 and CI63-814, is amended to read: 
Producing Properties, Inc., and its successor, Reserve 
Oil & Gas Company. 
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(H) The name of applicant, H.B. Zachry Company, 
Gasoline Production Division, Docket No. CI62-1023, is 
amended to read: H.B. Zachry Company, Gasoline Pro- 
duction Division, and its successor, Houston Natural Gas 
Production Company. 


(1) The name of applicant, Montego Oil Company (Op- 
erator), et al., Docket No. CI63-790, is amended to read: 
Montego Oil Company (Operator), et al., and its succes- 
sor, Southern Minerals Corporation. 


By the Commission. 


Commissioner Black dissenting as stated in Opinion 
No. 476 issued September 22, 1965 
(SEAL) 


Joseph H. Gutride, 
Secretary. 
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Nos. 19796 and 19800 


Pusuic Service Commission oF THE STATE or NEw York, 
Petitioner, 
v. 


FreperaL Power Commission, Respondent. 


On Petitions to Review Orders of the 
Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


In these review proceedings, petitioner Public Service 
Commission of the State of New York seeks review of two 
orders, both issued September 22, 1965, of the Federal 
Power Commission. Although each order was entered 
on a separate record, the two involve a number of common 
isues, 


In No. 19796, peitioner seeks review of Federal Power 
Commission Opinion No. 475, issued September 22, 1965 
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in Hawkins & Hawkins et al., FPC Docket No. G-18077 e¢ al. 
(Hawkins R. 7288-7316). By that Opinion, the Commission, 
acting under Section 7 of the Natural Gas Act, granted cer- 
tificates of public convenience and necessity to thirty pro- 
ducers to undertake thirty-three new sales of natural gas 
in interstate commerce from fields located along the Gulf 
Coast of Texas in an area known as Texas Railroad Com- 
mission District No. 3. Petitioner became a party to the 
proceedings below by filing a timely notice of intervention 
(HR. 6292"). Following issuance of Opinion No. 475, pe- 
titioner, on October 22, 1965, filed a timely application for 
rehearing (HR. 7418-22); the application was denied by 
the Commission on November 17, 1965 (HR. 7504-08) ; and 
petitioner filed for review in this Court on November 19, 
1965. 


In No. 19800, petitioner seeks review of Federal Power 
Commission Opinion No. 476, issued September 22, 1965 in 
Sinclair Oil & Gas Co. et al., FPC Docket No. G-16760 et al. 
(Sinclair R. 4168-93). By that Opinion, the Commission, 
acting under Section 7 of the Natural Gas Act, granted cer- 


tificates of public convenience and necessity to thirty-eight 
producers to undertake forty-one new sales of natural gas 
in interstate commerce from fields located along the Gulf 
Coast of Texas in an area known as Texas Railroad Com- 
mission District No. 2. Petitioner became a party to the 
proceedings below by filing a Statement of Intention to 
Participate (SR. 3609). Following issuance of Opinion No. 
476, petitioner, on October 22, 1965, filed a timely applica- 
tion for rehearing (SR. 4243-47) ; the application was de- 
nied by the Commission on November 22, 1965 (SR. 4282- 
87) ; and petitioner filed for review in this Court on Novem- 
ber 23, 1965. 


This Court has jurisdiction to review the orders of Sep- 
tember 22, 1965 by virtue of Section 19(b) of the Natural 
Gas Act, 52 Stat. 831, 15 U.S.C. § 717r(b). 


1 Throughout this brief, references to the Hawkins record are introduced 
by the designation ‘‘HR’’, and references to the Sinclair record are intro- 
duced by the designation ‘‘SR’’. 
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STATEMENT OF THE CASE 


Background—The Gulf Coast area of Texas, which in re- 
cent years has accounted for 17%-20% of all gas sold for re- 
sale in interstate commerce has been divided into three 
districts by the Texas Railroad Commission ; and the State 
Commission’s classification has been followed by both the 
producing industry and the Federal Power Commission. 
The most southerly is Texas Railroad Commission District 
No. 4, a fifteen-county area bounded on the south and west 
by Mexico and on the east by the Gulf of Mexico. Immedi- 
ately to the north along the Gulf is District 2, a ten-county 
area, and to the north of District 2 and stretching to the 
Louisiana border are the twenty-nine counties comprising 
District No. 3. Most of the major pipelines serving the 
Northeast begin in the Texas Gulf Coast and traverse these 
three Districts before heading into Louisiana and on north. 


Although at the advent of producer regulation, in 1954, 
gas in the Texas Gulf Coast sold at an average price of 
less than 10¢ per Mef, during the late ’50’s the Commis- 
sion authorized a number of new sales at higher prices, eul- 
minating in a series of orders in 1959-60 certificating new 
sales at prices as high as 18¢ per Mcf. These levels were 
arrived at, however, in Commission proceedings from 
which the New York Commission had been excluded, and 
on appeal this Court held that New York’s exclusion was 
improper and remanded the cases to the Commission for 
further proceedings. Public Service Commission of New 
York v. F.P.C., 111 App. D.C. 153, 295 F. 2d 140 (1961), 
cert. dented, 368 U.S. 948.7 Then, in September 1960—after 
its issuance of the 18¢ certificates and before this Court’s 
reversal— the Commission, acting in camera, issued a State- 
ment of General Policy, 24 FPC 818, in which it announced 
for each producing area the ‘‘guideline”’ initial-price levels 
at which, in the absence of objection, it intended to certifi- 
cate new sales. These guideline levels were, as Mr. Justice 
Clark was subsequently to observe, based on “the highest 


2 Interestingly enough, a number of the dockcts in the present Commission 
proceedings are the very dockcts remanded by this Court in 1961. 
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permanently certificated rate in the respective areas as of 
September 1960’’; they were ‘‘nonreviewable’”’; and they 
had ‘‘no binding effect’’, Wisconsin v. F.P.C., 373 U.S, 294 
at 316, 327 (dissenting opinion). The initial-price guidelines 
for Districts 2, 3, and 4 were fixed at 18¢ per Mef. As the 
Commission itself later conceded, however, the sales on 
which the Gulf Coast guideline levels were based had been 
erroneously certificated after the Public Service Commis- 
sion of New York had been excluded. 


The first litigated Commission proceeding involving the 
Gulf Coast area to be decided following issuance of the 
Policy Statement was the Skelly case, Skelly Oil Co., Op. 
362, 28 FPC 401 (1962).? There the Commission held that 
the proper certificating (or ‘‘in-line’’) level in District 4, 
at least for contracts entered into prior to the September 
1960 Policy Statement, was 15¢ per Mecf. However, with 
two Commissioners dissenting, the Commission concluded 
that it should not decide on the basis of the Skelly record 
that the in-line level had continued at 15¢ after issuance of 
the Policy Statement, and accordingly it severed from 
Skelly and set for separate hearing four dockets based on 
contracts entered into after September 1960. Contempo- 
raneously with its Skelly opinion, the Commission revised 
its Policy Statement guideline for District 4 from the 
18¢ established in September 1960 to 16¢, or 1¢ more than 
the in-line level it had just found in Skelly, 28 FPC 441. The 
dissenting Commissioners, unable to perceive how issuance 
of the in camera 18¢ guideline, now demonstrated by the 
record in Skelly to be excessive by 3¢, could have any effect 
on the in-line level, would have issued certificates condi- 
tioned at 15¢ to the four Skelly applicants having post- 
September 1960 contracts, and would have reduced the 
guideline level for the future to the 15¢ in-line price. 


The next contested Gulf Coast proceeding involved sales 
from Districts 3 and 4 pursuant to contracts entered into 


3 Affirmed as to in-line level, Public Service Commission of New York v. 
F.P.C., 117 App. D.C. 287, 329 F. 2d 242 (1964), cert. denicd sub nom. 
Prado Oil & Gas Co. v. F.P.C., 377 U.S. 963. 
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in July of 1960. The presiding examiner found that the in- 
line price for both districts was 15¢ per Mef, Texaco Sea- 
board Inc., 29 FPC 603, but, on appeal to the Commission, 
a majority of the Commission concluded that the in-line 
price for District 3 was 16¢ per Mef, Texaco Seaboard Inc., 
Op. 383, 29 FPC 593 (1963). Contemporaneously with that 
opinion, the Commission revised its District 3 guideline to 
17¢, or 1¢ more than the in-line price it had just found, 29 
FPC 590. Again, two Commissioners dissented, noting, 
first, that the evidence demonstrated an in-line level for 
District 3 of 15¢, and, second, that the guideline level should 
be fixed at the in-line level rather than 1¢ or 2¢ in excess 
of that level. 


The third in-line case in this series came before the Com- 
mission in December 1963, Hassie Hunt Trust, Op. 412, 
30 FPC 1438, and involved proposed sales from all three 
Gulf Coast Districts under contracts dated both before and 
after the September 1960 Policy Statement. After con- 
firming for the District 3 and 4 sales the in-line findings 
made in Skelly and Texaco Seaboard, the Commission found 
that the in-line price in District 2 prior to the issuance of 
the Policy Statement was 15¢ per Mef, but, consistent with 
its action in Skelly, it severed the post-Policy Statement 
contracts for further hearing, and, consistent with the ac- 
tion taken for District 4 at the time of Skelly and repeated 
for District 3 at the time of Texaco Seaboard, it amended 
the Policy Statement to provide for a new District 2 guide- 
line 1¢ in excess of the in-line level it had just determined, 
30 FPC 1435. Again, both actions were taken by a split 
Commission. 


With these cases serving as background, and with the af- 
firmance by this Court, in January 1964, of the in-line 
techniques followed in the Skelly case, Public Service Com- 
mission of New York v. F.P.C., 117 App. D.C. 287, 329 F. 
2d 242, the Commission determined in the spring of 1964 
to consolidate for each Texas Gulf Coast District all of 
the remaining certificate applications in which initial price 
was an issue. Thus, by order issued March 25, 1964 (SR. 
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3573), the Commission consolidated 42 pending District 
2 applications, Sinclair Oil & Gas Co. et al., G-16760 et al.; 
by order issued March 30, 1964 (HR. 6227), it consolidated 
40 District 3 applications, Hawkins & Hawkins et al., G- 
18077 et al.; and by order issued May 28, 1964, it consoli- 
dated 67 District 4 applications, Turnbull & Zoch Drilling 
Co. et al., G-17960 et al. The contracts on which these 149 
applications were based had, with few exceptions, been 
entered into between mid-1958 and December 1963 and 
called for prices ranging from 14.5¢ to 20¢ per Mef. 


The District 3 Proceedings (Hawkins & Hawkins) 


The Hearings—A prehearing conference in the District 
3 proceedings, Hawkins & Hawkins, was held on April 23, 
1964, at which time the following issues were specifically 
noted: (1) the need of the purchasing pipelines for the 
gas involved here, especially in light of the take-or-pay 
problems which the pipelines were then experiencing; (2) 
the propriety of the initial prices proposed by the pro- 
ducers; and (3) the obligation of the producers to refund 
amounts collected in excess of the in-line price pursuant to 
their temporary certificates. Hearings were held from July 
S to July 17, 1964. On the question of need for the gas, 
the applicants presented no evidence to demonstrate that 
the pipelines were in need of the gas or, indeed, that the 
pipelines could take the proposed gas into their respective 
pipeline systems without cutting back on other gas sup- 
plies which they were contractually obligated to pay for 
whether taken or not. The bulk of the evidence presented at 
the hearings related to showing the in-line price for sales 
in District 3, with testimony on this issue sponsored by both 
the applicants and the Staff of the Federal Power Com- 
mission. The Staff exhibit (Exh. 1; HR. 1412-48) was a 
comprehensive listing showing the initial prices of all pro- 
ducer sales contracts entered into between June 7, 1954* 
and December 31, 1963, and the data contained in the ex- 


4It was, of course, on June 7, 1954 that the Supreme Court directed the 
Commission to exercise regulatory jurisdiction over producer sales, Phillips 
Petroleum Co. Vv. Wisconsin, 347 U.S. 672. 
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hibit formed the basis for the in-line findings subsequently 
made by the examiner, by the Commission majority, and 
by the dissenting Commissioners. A number of the pro- 
ducer applicants also presented evidence to support their 
position that, upon issuance of permanent certificates at 
the conclusion of the proceedings, they should be relieved 
of the obligation to make refunds of the amounts in excess 
of the in-line level collected under their temporary certifi- 
cates, 


On October 13, 1964, while the case was awaiting decision 
by the examiner, the Commission granted an appeal taken 
by the producers and ordered the examiner not to pass 
upon the refund issue, holding that this issue should be 
deferred until some future time following a separate hear- 
ing on the subject (32 FPC 991; HR. 6371). On December 
2, the Commission, with Commissioner Ross dissenting, 
denied the New York Commission’s application for recon- 
sideration of the October order (32 FPC 1387; HR. 6769). 


The Examiner’s Decision—On December 2, 1964 the ex- 
aminer issued his decision (HR. 6775-6805). In that de- 
cision, the examiner held (1) in view of the ‘‘paucity of 
evidence of lack of need’’ and the fact that contracts had 
been entered into and deliveries made under temporary 
certificates, ‘‘the statutory requirements . . . in regard 
to need are clearly met’’; and (2) the in-line price for Dis- 
trict 3 for the entire period under consideration (1957-63) 
is 16¢ per Mcf and the producer applications should be 
granted on condition that the initial price be reduced to 16¢. 
Noting that the Commission had by its order of October 13, 
1964 deferred the refund question, the examiner made no 
ruling on refunds, even though that issue had been fully 
tried and briefed. 


Exceptions to the examiner’s decision were filed in Jan- 
uary 1965 by the New York Commission and by many 
of the producer applicants. No exceptions were filed by the 
Commission Staff. 


The Commission’s Opimion—On September 22, 1965— 
more than eight months after the filing of exceptions to 
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the examiner’s decision—the Commission issued its order 
here under review. The majority decision (HR. 7291), 
written by Commissioner O’Connor for himself and Chair- 
man Swidler, held (1) that the issue of public need could 
not be raised in a producer certificate proceeding, (2) 
that the in-line price for the period prior to September 
28, 1960 (the date of issuance of the Policy Statement) was 
16¢ per Mef, and (3) that the in-line price for the period 
following September 28, 1960 was 17¢ per Mef. The Com- 
mission stated that it had arrived at the 17¢ price by 
giving weight, inter alia, to prices of up to 18¢ under tempo- 
rary certificates, to contract prices of up to 20¢, and to 
three 18¢ prices that had been permanently certificated 
at an abridged (uncontested) hearing.» Commissioner 
Bagge concurred separately (HR. 7306), stating that his 
concurrence in the 17¢ in-line price “‘takes into account the 
existing guideline price’’ of 17¢ fixed by the Commission in 
September 1962. 


Commissioners Black and Ross dissented (HR. 7308). 
The dissenters pointed out that both as a matter of law 
and as a matter of sound policy the majority erred 


‘cin relying on temporaries to support its findings, in 
affording weight to the sales certificated under Commis- 
sion policies which since have been repudiated by the 
Courts and the Commission, and in affording weight 
to our guideline policy statement.”’ 


A timely application for rehearing was filed by the New 
York Commission on October 22, 1965 (HR. 7418-22). The 
Commission denied rehearing on November 17, 1965 (AR. 
7504-08), and this appeal followed. 


The District 2 Proceedings (Sinclair) 


The Hearings—Developments in the District 2 proceed- 
ings, Sinclair Oil € Gas Co., paralleled those in Hawkins & 
Hawkins. The prehearing conference was held on May 11, 
1964, with formal hearings commencing September 1 and 


5 These three sales were the only sales during the entire period that had 
been permanently certificated at a price in excess of 16.5¢. 
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concluding on September 24, 1964. Once again, the key 
exhibit was that presented by the Commission Staff (Exh. 
4; SR. 703-56), showing the initial prices of all producer 
sales contracts entered into between June 7, 1954 and March 
10, 1964. A second Staff exhibit (Exh. 5; SR. 757-64) was 
an analysis of the data contained in the first exhibit, and 
showed the distribution of prices under permanently cer- 
tificated contracts entered into after January 1, 1957. This 
analysis indicated that, for the entire period, 81% of the 
total contract volumes had been permanently certificated 
at a price of 14.2¢ per Mef or less and 93% had been 
certificated at a price of 15¢ or less. The exhibit further 
indicated that the distribution of prices in permanently 
certificated contracts entered into after September 28, 1960 
was substantially the same as the distribution in perma- 
nently certificated contracts entered into prior thereto. 
Thus, of the post-September 1960 contracts that had been 
certificated, 89% of the volumes were at 14.2¢ or less and 
94% were at 15¢ or less; and the corresponding percent- 
ages for the pre-September 1960 period were 79% and 93%. 
On the basis of these figures, the Commission Staff witness 
concluded (SR. 324) that the 15¢ District 2 in-line determi- 
nation for contracts executed prior to September 1960, 
made by the Commission in its December 1963 Hassie Hunt 
opinion, 30 FPC 1438, was ‘‘governing”’ for the same time 
period in this case; and ‘‘because there are no major 
changes concerning contracts dedicating natural gas for 
use in interstate commerce for the period after the Policy 
Statement as compared to the period prior thereto,” the 
witness recommended that the in-line price post-September 
1960 should remain at the 15¢ level. 


On October 5, 1964, two weeks after the conclusion of 
hearings, the Commission entered an order indefinitely 
deferring the refund issue in the case (32 FPC 914; SR. 
3874), and on December 2, 1964, it denied the New York 
Commission’s request for reconsideration (32 FPC 1387; 
SR. 3899). 


The Examiner’s Decision—On March 3, 1965 the exam- 
iner issued his decision in the case (SR. 3906). In that 
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decision, the examiner failed to mention, much less pass 
upon, the New York Commission’s argument that the appli- 
cations should be denied inasmuch as the pipeline pur- 
chasers were in take-or-pay situations and could not take 
the gas without disproportionate financial injury to them- 
selves and their consumers. On the in-line issue, the ex- 
aminer accepted the Staff’s position that the in-line price 
prior to September 28, 1960 was 15¢ per Mef, but he re- 
jected, for the period after September 28, 1960, the Staff’s 
recommendation of 15¢, substituting therefor a figure of 
16¢. The examiner reached this 16¢ result by excluding 
from the reference list of permanently certificated contract 
prices (1) all contracts containing a price of 14¢ per Mef or 
less and (2) all sales made to a gathering company, Valley 
Gas Transmission Company, on the ground that such sales 
did not involve ‘pipeline quality’? gas. To the contracts 
which remained, the examiner added the various contracts 
in the Sinclair proceeding itself, including them in at the 
price at which they had been temporarily certificated pend- 
ing the outcome of the present hearing. A substantial num- 
ber of these temporary certificates carried prices of 18¢ 
per Mef, and the examiner held that when these were added 
to the lower-priced permanent certificates, the result was an 
“in-line”? price of 16¢ per Mef. 


Exceptions to the examiner’s decision were filed by the 
Staff of the Federal Power Commission (SR. 4076), by the 
New York Commission (SR. 4068), and by a group of East- 
ern Seaboard distributing companies (SR. 3989), all of 
whom objected to the examiner’s reliance on the prices con- 
tained in temporary certificates relating to the sales in- 
volved in this very proceeding. In addition, the New York 
Commission pointed out that 17 of the 41 sales for which 
certification was being sought in the Sinclair proceeding 
were sales to a gathering company, Lone Star Gathering 
Company, which proposed to gather the gas and transport 
it a short distance for resale to a pipeline, charging the 
pipeline some 3.5-4¢ for raising this gas to pipeline quality 
by its gathering, dehydration, and compression; accord- 
ingly, New York recommended that whatever the in-line 
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price, the sales to Lone Star should be certificated at a 
level 3.5¢ per Mef lower, so that Lone Star’s sale to the 
pipeline could be made at the in-line level. New York also 
renewed its contention that, in view of the absence of any 
evidence of public need for the gas and the many indica- 
tions that the purchasing pipelines were experiencing take- 
or-pay problems, the applications should be denied. 


The Commission’s Opinion—On September 22, 1965—the 
same day that it issued its opinion for District 3 in Hawkins 
& Hawkins—the Commission issued its order here under 
review. The majority decision (SR. 4172), written by 
Chairman Swidler for himself and Commissioner O’Connor, 
held (1) that the New York Commission had not properly 
raised the issue of public need, (2) that although the in-line 
price for the period prior to the Policy Statement was 15¢ 
per Mef, it had escalated to 16¢ upon issuance of the Policy 
Statement, and (3) that the sales to Lone Star Gathering 
Company should be certificated at the same in-line level 
as sales to pipeline companies. In arriving at its conclusion 
on the in-line price for the post-Policy Statement period, 
the Commission held that the examiner had been correct 
both in excluding sales to the gatherer, Valley Gas Trans- 
mission, and in including prices temporarily certificated, 
but had erred in excluding sales permanently certificated at 
14¢ or less. As in Hawkins & Hawkins, and for the reasons 
set forth in their respective opinions in that case, Com- 
missioner Bagge concurred in the majority’s result, and 
Commissioners Ross and Black dissented (SR. 4193). 


On October 22, 1965, a timely application for rehearing 
was filed by the New York Commission (SR. 4243-48). That 
application was denied by the Commission on November 
22, 1965 (SR. 4281-87), and this appeal followed. 


STATUTES INVOLVED 


The relevant portions of the statutes involved are set 
out in an appendix, infra, pp. 4243. 
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STATEMENT OF POINTS 


I. The Commission erred in issuing certificates of public 
convenience and necessity authorizing new sales in inter- 
state commerce in the absence of a finding that there was 
a public need for the proposed sales. 


A. There is no evidence of record to indicate a need for 
the gas. 


B. The Commission’s findings in other, contemporaneous 
cases indicate that the purchasing pipelines are suffering 
from oversupply problems. 


II. The Commission erred in determining the in-line price 
for the sales here involved. 


A. Under the governing legal standards, the in-line price 
is to be fixed by reference to the prices under which sub- 
stantial quantities of gas are flowing in interstate com- 
merce pursuant to previously issued permanent certificates 
that are not suspect or under a cloud. Applying this test, 
the evidence of record demonstrates that the in-line price 
is 15¢ per Mef. 

B. The Commission erred in fixing the in-line price here 
by reference to prices and factors which may not properly 
be considered for in-line purposes. 

1. The Commission erred in relying on prices contained 

in temporary certificates. 

2. The Commission erred in relying on prices contained 

in the contracts at issue in these proceedings. 

3. The Commission erred in relying on prices contained 

in the Policy Statement. 


C. The Commission erred in certificating sales to a gath- 
ering company at the in-line price derived by reference to 
sales to pipelines. 


III. The Commission erred in failing to decide the re- 
fund question. 


A. The parties are entitled to have all issues tried with 
expedition. 
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B. Delay in requiring refunds deprives the consumer of 
moneys to which he is entitled. 


C. The Natural Gas Act requires complete protection for 
the consumer from the time the gas first enters the inter- 
state market; accordingly, any excess amounts collected 
under ex parte temporary certificates must be refunded. 


SUMMARY OF ARGUMENT 


Section 7 of the Natural Gas Act imposes upon the Fed- 
eral Power Commission the duty to review industry pro- 
posals to commence new sales or service; under the statu- 
tory scheme, the Commission’s review takes place at the 
very outset, prior to the time the sale or service commences, 
so that those proposals which would, if approved, saddle 
the ultimate consumer with unjustifiable costs may either 
be vetoed or approved on condition that the objectionable 
aspects be deleted. In the present case, the Commission, in 
passing upon the seventy-odd certificate applications that 
were before it, conspicuously failed to afford the consumer 
that complete, permanent, and effective bond of protection 


against excessive rates and charges intended by Congress 
when it passed the Natural Gas Act. 


I 


The Commission’s unprecedented holding that an 
applicant for a certificate of public convenience and neces- 
sity may be granted a certificate in the absence of any 
evidence that there is, in fact, a public need for the gas is 
contrary to the statute and to the entire concept of public 
convenience and necessity. While such a holding would, 
under any circumstances, be unfaithful to the statutory 
intent, it is in the present situation especially flagrant, for, 
in a whole series of contemporaneous cases involving the 
pipelines to whom the gas will be sold, the Commission has 
found that the pipelines are in a serious oversupply situa- 
tion—their need for additional gas is not merely non- 
existent, it is negative—and the certification of these 
additional sales will serve to increase the costs, without 
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any corresponding benefit, to the pipelines and to their 
ultimate consumers. 


II. 


The Commission’s principal error here—as in so many 
producer certificate cases to come before the courts on 
appeal—relates to the initial price at which the new sales 
shall be certificated. In the District 3 proceeding (No. 
19796 in this Court) the Commission declined to follow 
its own correct holding in Placid Oul Co., Op. 398, 30 FPC 
283 (which was recently affirmed by the Supreme Court in 
United Gas Improvement Co. v. Callery Properties, Inc., 
382 U.S. 223) that contract prices entered into under the 
influence of an erroneously certificated high-priced sale 
are tainted by the prior error and hence unreliable for 
determining the proper certificating price, or in-line level. 
And in both orders under review, the Commission, quite in 
excess of its power, refused to follow the teachings of this 
Court and three other courts of appeals that prices in 
temporary certificates, being subject to further Commission 
review, may not be relied on in fixing the in-line price. 
In addition, one member of the three-man majority, in a 
separate concurrence, expressly relied in his in-line deter- 
mination on the guideline levels promulgated, without 
notice, hearing, or record, in the Commission’s Policy State- 
ment, even though the Commission has repeatedly stated 
that the guideline levels were not intended to determine 
the proper certificating levels, or to be binding or deter- 
minative in any way. Further, although it has expressly 
and repeatedly held that the in-line level is derived by 
reference to prices for ‘‘pipeline guality’’ gas, including 
gathering costs, the Commission in the District 2 case 
(No. 19800 in this Court) authorized sales to a gathering 
company—which resells the gas to a pipeline at a mark-up 
to cover the cost of gathering—at the same in-line price as 
sales to pipelines. 


Til. 


In the Skelly appeal—Public Service Commission of New 
York v. F.P.C., 117 App. D.C. 287, 329 F. 2d 242—this 
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Court advised the Commission that it could not relieve 
producers of their obligation to refund out-of-line amounts 
collected under ex parte temporary certificates pending 
the outcome of hearings on permanent certification, merely 
because, in issuing those temporary certificates, the Com- 
mission had failed to include an ‘‘express’’ refund condi- 
tion. The Commission proceedings under review in the 
present appeals were instituted after this Court’s Skelly 
decision; yet the Commission, while disposing of all other 
issues in the case, refused to address itself to the refund 
issue, even where, as in the District 3 case, that issue had 
been fully tried and briefed. Not only does the Commis- 
sion’s failure to act on refunds ignore the whole import 
of this Court’s Skelly decision, it is as well contrary to the 
repeated holdings of the Supreme Court that adequate 
protection of the consumer requires that where refunds 
are indicated, they should be ordered ‘‘at the earliest 
possible moment consistent with due process.’’ United 
Gas Improvement Co, v. Callery Properties, Inc., 382 U.S. 
223 at 230 (1965); F.P.C. v. Tennessee Gas Transmission 
Co., 371 U.S, 145 at 154-55 (1962). 


ARGUMENT 


I. THE COMMISSION ERRED IN ISSUING CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY IN THE ABSENCE 
OF ANY SHOWING OF PUBLIC NEED FOR THE PROPOSED 
SALES. 

In both the Hawkins and Sinclair proceedings, the New 
York Commission urged (1) that before the Commission 
may issue a certificate of public convenience and necessity 
under Sections 7(c) and (e) it must find that there is a 
public need for the proposed sale or service,’ (2) that 
the burden of demonstrating public need is on the certificate 
applicant, (3) that the record is totally devoid of any 
evidence to show that there is, in fact, a public need for 
the sales here involved, and (4) that in any event a lack 


6Scction 7(e) specifically provides: ‘‘a certificate shall be issucd . . . if 
it is found . . . that the proposed service [or] sale . . . is or will be re- 
quired by the present or future public convenience and necessity; otherwise 
such application shall be denicd.’’ 
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of public need is demonstrated by the fact that the Com- 
mission itself has found in case after case that the pipe- 
lines to whom these sales would be made are in an over- 
supply situation, having contractually obligated themselves 
to take, or at least to pay for, more gas than they can 
physically put through their pipeline systems. 


In Hawkins, the Commission rejected New York’s con- 
tentions rather summarily :’ 


‘New York contends that public need is an essential 
element of public convenience and necessity and that 
the producers have not shown any such demand. In 
addition, New York argues that three purchasers of 
the gas, Tennessee Gas, Florida Gas, and Trunkline, 
are beset by take-or-pay problems under their contracts 
with producers. We note that New York has presented 
no evidence to support these allegations. We agree 
with the examiner that, because of the nature of the 
gas business and the obligation of pipeline companies 
to the consuming public, it is to be expected that such 
companies will occasionally have long-term contracts 
for supplies which will give them gas for future, even 
though the supplies may be slightly in excess of their 
present-day needs. The issue of public need should 
be confined to pipeline certificate proceedings, not 
producer applications.” (HR. 7293) 


Thus, while apparently conceding that publie need is an 
essential element under Section 7, the Commission asserts 
(a) that the burden of proof with respect to this issue is 
on the party challenging the existence of a public need, 
and (b) that the issue of public need for a sale may not be 
considered in a hearing on the producer’s application for 
authority to make the sale to a pipeline but may be con- 
sidered only when the pipeline applies for authority to 
resell the gas. 


7The point is disposed of even more summarily in Sinclair, where the 
Commission seems to suggest that the issue was not timely raised by New 
York and hence need not be considered (SR. 4185). While we vigorously 
disagree with this suggestion, it is clear from Hawkins that even where there 
is no question of the timing of the issue, the Commission will reach the same 
result. 


17 


The Commission’s position on burden of proof is clearly 
erroneous, as this Court has explicitly held, Atlantic Re- 
fining Co. v. F.P.C., 115 App. D.C. 26, 316 F. 2d 677 at 
678 (1963) : 

“‘The burden of proving the public convenience and 
necessity is, of course, on the natural gas company... 
(T]he burden of protecting the public interest has 
fallen on Sections 7 and 4 where the burden of proof 
is on the independent producer.”’ 


It is true that in the earlier producer certificate cases 
the consumer interests, including the New York Public 
Service Commission, were willing to stipulate that there 
was a need for the gas and thereby focus the contest on 
the heavily litigated issue of price. And, indeed, in the 
mid and late ’50’s, there was little evidence to suggest 
that there was not in fact a public need for the new sales 
that were being proposed.® By the early 1960’s, however, 
it was becoming increasingly clear that most, if not all, of 
the pipelines purchasing in the Texas Gulf Coast and 
Southern Louisiana had worked themselves into a serious 
oversupply situation, whereby they had contractually 
obligated themselves to take, or at least to pay for, larger 
volumes of gas than they were physically capable of putting 
through their systems. While this obviously results in 
considerable added cost to the pipelines, the Commission, 
beginning with two 1964 opinions, has indicated a willing- 
ness to permit the pipelines to pass these increased costs 
along to the consumer in the form of higher rates. United 
Gas Pipe Line Co., Op. 428, 31 FPC 1180 at 1186-87, 1191- 
92; United Gas Pipe Line Co., 32 FPC 1515 at 1519. Thus, 
just as the price which a pipeline pays for its gas is of no 
great concern to it ‘‘because whatever price it pays can be 


SBut see Atlantic Refining Co. v. Public Service Commission of New York 
(Catco), 360 U.S. 378 at 393 (1959): 


‘Nor do we find any support whatever in the record for the conclusory 
finding on which the order was based that ‘the public served through 
the Tennessee Gag system is greatly in need of increased supplies of 
natural gas,’ ’’ 
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recovered from the consumer through an increase in rates,”’ 
Atlantic Refining Co. v. F.P.C., supra, 316 F. 2d at 679 
n. 11, so, too, the excess costs ineurred by a pipeline 
because it has contracted to pay for more gas than it can 
use is also of no great concern. 


In the two proceedings here under review, the Commis- 
sion authorized sales to five interstate pipeline companies— 
Florida Gas Transmission Company, Natural Gas Pipeline 
Company of America, Tennessee Gas Transmission Com- 
pany, Trunkline Gas Company, and United Gas Pipe Line 
Company—and to one gathering company—Lone Star 
Gathering Company—for resale to United Gas Pipe Line 
Company. 


As is indicated by the above-cited cases, United Gas Pipe 
Line Company’s oversupply situation was such that by late 
1964 United had paid $22,659,478 for gas which it did not 
and could not take into its system, and this $22 million 
payment was included in United’s existing rate structure, 
32 FPC 1515 at 1519. 


While United’s situation is perhaps one of the most 
aggravated in the industry, at least three of the other 
pipeline purchasers involved in these proceedings face 
similar problems. Thus, in July 1964, an FPC examiner 
(whose decision was subsequently affirmed by the Com- 
mission) found that Tennessee Gas Transmission Company 
was not only in a severe take-or-pay situation but was 
likely to remain so: 


‘Pennessee has not been able to take the minimum 
quantities provided under gas purchase contracts with 
its producer-suppliers, and in 1963, became obligated 
to pay for 30,200,000 Mef which it could not take and 
for 1964 estimates that it will incur an additional 
deficiency of approximately 45,000,000 Mef. Despite 
efforts to negotiate for relief it expects to be in such 
difficulties for the next several years. This situation 
requires consideration and is entitled to weicht.’’ 
Midwestern Gas Transmission Co., 32 FPC 1088 at 
1096, aff’d, 32 FPC 1087. 
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The take-or-pay problems of Trunkline Gas Company, 
another purchaser, made themselves felt at least as early 
as 1961. In authorizing Trunkline to undertake a short- 
term sale to Texas Eastern Transmission Company of 
30,000 Mef a day at 15¢ per Mef, the Commission noted: 


“‘Trunkline has an urgent need to commence the sale 
to Texas Eastern immediately in order to alleviate 
a temporary take-or-pay situation with respect to its 
gas purchase contracts. As of the end of the year 
1961, Trunkline estimates that it will have incurred 
liability for payment for accumulated prepaid gas pur- 
chase volumes amounting to approximately 28,000,000 
Mef.”? Trunkline Gas Co., 27 FPC 178 (1962). 


Almost two years later, the Commission, finding that 
Trunkline’s take-or-pay problem remained unsolved, not 
only authorized Trunkline to continue this sale but 
authorized it to increase the volumes to 36,750 Mef per 
day, stating: 


‘‘Trunkline shows that it has a need to continue the 


sale to Texas Eastern in order to further alleviate 
the take or pay situation with respect to its gas 
purchase contracts . . .”? Trunkline Gas Co., 30 FPC 
829 (1963). 


In October 1964, the sale was continued for another year, 
32 FPC 1220, and it is apparently still continuing. 


In an order issued shortly before the commencement of 
hearings in Hawkins, the FPC authorized still another pipe- 
line purchaser, Florida Gas Transmission, to sell 15,000 
Mef a day to Texas Eastern in District 3 at 14.5¢ per Mef 
(some 1.5-2.5¢ less than the prices at which the Commission 
ultimately certificated the producers to sell District 3 gas 
to Florida Gas) in order to alleviate Florida’s take-or-pay 
problems. Florida Gas Transmission Co., 29 FPC 1243 
(1963). 

Thus, of the pipelines to whom the applicants in the 


instant Commission proceedings proposed to sell their gas, 
all but one (Natural Gas Pipeline Company) experienced 
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an oversupply situation in the 1961-64 period that was 
sufficiently severe to require special emergency action by 
the Federal Power Commission. 


It is clear beyond any doubt that a natural gas pipeline 
in a take-or-pay situation incurs costs that it would not 
incur were its purchase obligations and its sales obliga- 
tions in reasonable balance. And it is equally clear that 
the Commission’s present policy—perhaps based on the 
Commission’s own feeling of responsibility for permitting 
take-or-pay situations to arise in the first place—is to 
permit the pipelines to pass these increased costs along to 
the ultimate consumer. But there is no reason that the 
Commission should be faced, in a pipeline rate case, with 
costs that should never have been incurred to begin with. 
The whole purpose of the 1942 amendments to the Natural 
Gas Act, which added Sections 7(c) and (e) to the Act, was 
to give the Commission an opportunity to scrutinize all 
aspects of a new proposal prior to the incurrence of cost, 
‘Cat a time when such vital matters can readily be modified 
as the public interest may demand,”’ H.R. Rep. 1290, 77th 


Cong., Ist Sess., pp. 2-3; F.P.C. v. Texaco Inc., 377 US. 
33 at 42-44 (1964); F.P.C. v. Hunt, 376 U.S. 515 at 525-26 
(1964). In the face of its own repeated findings that the 
pipeline purchasers in the instant proceedings are in an 
excess supply situation, the Commission abused its discre- 
tion in certificating additional sales to these pipelines. 


The Commission’s statement, presented without any 
supporting reasons, that ‘‘the issue of public need should 
be confined to pipeline certificate proceedings, not producer 
applications’? (HR. 7293) finds no justification whatever 
in the statute. Section 7(e)’s directive, that the Commis- 
sion may certificate a proposed sale only if it finds that the 
sale is required by the public convenience and necessity, 
applies to producers no less than to pipelines. Moreover, 
the procedure suggested by the Commission makes little 
sense: The public-need issue in a pipeline certificate case 
is whether there is a public need for the pipeline sale and 
pipeline facilities there proposed, not whether there is a 
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public need for the reserves which the pipeline has attached 
as the result of a prior producer certificate case. To phrase 
it somewhat differently, the supply question in a pipeline 
certificate proceeding is whether the reserves are adequate 
to make the proposed sale feasible and not whether the 
reserves are excessive. 


Il, THE COMMISSION ERRED IN DETERMINING THE IN-LINE 
PRICE FOR THESE SALES. 

In the orders here under review, the Commission held 
(1) that the in-line level for contracts entered into prior 
to issuance of the September 1960 Policy Statement was 
15¢ per Mef in District 2 and 16¢ per Mef in District 3; 
(2) that upon issuance of the Policy Statement the in-line 
levels for these two pricing areas escalated by 1¢ per Mef— 
to 16¢ per Mef in District 2 and to 17¢ per Mef in District 3; 
and (3) that the sales in District 2 to Lone Star Gathering 
Company were entitled to be certificated at the same in-line 
level as sales to pipelines. Petitioner submits that the 
evidence of record compels a finding that the in-line level 


prior to issuance of the Policy Statement was 15¢ in 
District 3 as well as in District 2, that the in-line levels did 
not escalate upon issuance of the Policy Statement, and that 
the sales to the gathering company should be certificated at 
a price below the in-line level to reflect the extra charge 
that the gathering company makes upon resale to its 
pipeline purchaser. 


The extent of the Commission’s errors in determining 
the appropriate in-line price can best be understood by 
reviewing the holdings of the Supreme Court and the 
several courts of appeals with respect to the purpose and 
techniques of in-line pricing. 

The Governing Law 

The nature and scope of the Commission’s duty to 
review producer price proposals before permitting gas to 
enter the interstate market has been so thoroughly litigated 
in recent years that in the following discussion of the 
decided cases we touch only the high points, and then only 
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those that are most relevant here. But we note, at the 
very outset, that the reason there has been so much litiga- 
tion is that the stakes are exceptionally large; every cent 
per Mef inevitably translates itself into millions of dollars. 
And we note, too, that for the 90% of the interstate market 
that is outside the Permian Basin’ the only really mean- 
ingful FPC regulation—the only meaningful control over 
runaway producer prices—has been through review at the 
time of initial certification under Section 7. 


The purpose of FPC review and action in initial-price 
cases under Section 7 is, as the Supreme Court made clear 
in Catco, }* to make certain that the consumer is protected 
against potentially excessive charges between the time the 
gas first enters the interstate market and the time—which 
as experience has shown will be many years later—that a 
rate investigation is concluded and a just and reasonable 
rate for the sale is fixed by Commission order. This 
consumer protection is afforded by Commission imposition 
of a rate condition whenever a proposed price ‘‘is not in 
keeping with the public interest,”’ 360 U.S. at 391; and a 


price is not in keeping with the public interest, the Supreme 
Court held, when it is ‘‘out of line’’, Ibid. 


9 As the then Chairman of the Commission noted in September 1961 (sec 
31 FPC 655): 


‘£4 difference of a cent a thousand cubic fect is equal to $130,000,000 a 
year. A cent a thousand difference in the value of the estimated proven 
reserves is equal to approximately 2% billion dollars... - These are 
jndeed astronomical figures, even in Texas, so large that in computing 
them I checked several times to be sure I was not running in an extra 
string of zeros.’? 


10 Under its area rate program, instituted in 1960, the only producing area 
for which the FPC has fixed just and reasonable rates is the Permian Basin, 
See Area Rate Proceeding—Permian Basin, Op. 468, 34 FPC—(Aug. 5, 1965), 
appeals pending, Skelly Ow Co. et al. Vv. FP.C., Tenth Cir. Nos. 8385 et al. 


10a Atlantic Refining Co. v. Public Service Commission of New York, 360 
U.S. 378 at 391-92 (1959). 
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The next group of appeals (frequently referred to as 
the UGI-New York Commission series of cases") was 
decided by this Court and three other courts of appeals in 
1960-61, and appeared definitively to resolve what was 
meant by ‘‘in-line’’. The first in this group—United Gas 
Improvement Co. v. F.P.C., 283 F. 2d 817 (9th Cir. 1960)— 
held that 


‘*the ‘line’ referred to in Cateo may properly be 
referenced to relevant existing producer prices under 
which substantial amounts of natural gas move in 
interstate commerce.’’ 283 F. 2d at 823. 


The court carefully noted, however, and indeed this was 
the basis for its reversal of the FPC’s order in that case, 
that the Commission could not use prices which were under 
review in pending court and Commission proceedings: 


““When an order certificating an initial rate is under 
court or Commission review, it is possible that the 
certificate may be eventually denied or price conditions 
may be attached. In our opinion an existing rate 
subject to such a hazard does not provide a reasonably 
reliable basis upon which to predicate a price line. 
In the event the existing rate is later modified or 
conditioned as a result of the pending proceedings the 
foundation of the line derived therefrom would be 
undermined. Moreover, the acceptance of questioned 
existing prices as a guide in setting the line might itself 
have the anomalous effect of creating a standard by 
which the questioned rates would then be judged. 


‘‘For the reasons indicated we are of the opinion 
that it would be an abuse of discretion for the Com- 
mission in establishing a price line to rely upon 
producer prices which are under such a cloud. 


11 Four cases, all bearing the identical caption, United Gas Improvement 
Co, v. F.P.C., are reported, respectively, at 283 F. 2d 817 (9th Cir. 1960), 
cert. denied, 365 U.S. 879, 881 (1961); 287 F. 2d 159 (10th Cir. 1961); 
290 F. 2d 133 (5th Cir. 1961), cert. denied, 368 U.S. 823 (1961); and 290 
F, 2d 147 (5th Cir. 1961), cert. denied, 366 U.S. 965 (1961). The fifth case 
in the series is Public Service Commission of New York v. F.P.C., 109 App. 
D.C. 292, 287 F, 2d 146 (D.C. Cir. 1960), cert. denied, 365 U.S. 880, 882 
(1961). 
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“‘We go further and express the view that where a 
substantial number of certificated prices are thus under 
court or Commission review, like prices in the same 
area though not currently under review ought to be 
regarded as suspect. In such circumstances it would 
seem that such similar prices ought not to be relied 
upon in fixing a line except upon evidence and findings 
to the effect that they are not subject to the same 
infirmities which are under test in the pending pro- 
ceedings.’? 283 F. 2d at 824-825. 


The Ninth Circuit’s language was quoted in full and 
endorsed by this Court’ and by the Fifth Cireuit,* and 
was cited with approval by the Tenth Cireuit.® 


The Philosophy and Logic of The Line 

The question of what factors may or must be considered 
in fixing the “‘line’’ and what factors are irrelevant to 
such a determination can be answered only by reference 
to the function the ‘‘line’’ is to perform and the reason it 
came into existence. 


Following the Supreme Court’s 1954 ruling in Phillips 


Petroleum Co. v. Wisconsin, 347 U.S. 672, that the Federal 
Power Commission had the statutory responsibility for 
regulating interstate sales by natural gas producers, the 
Commission was faced with two major problems—first, 
to determine the just and reasonable rates, under Sections 
4. and 5 of the Natural Gas Act, for producer sales in inter- 
state commerce; and, second, to develop a standard which 
would permit new sales to be made under pricing arrange- 
ments that would protect all interests pending determina- 
tion of just and reasonable rates. In view of the inordinate 
length of time taken to determine just and reasonable rates, 
the development of proper interim procedures for new 
sales assumed major importance. 


The in-line or hold-the-line technique evolved by the 
Supreme Court and the several courts of appeals permits 


12 287 F. 2d at 149 n. 3, 
12a 290 F. 2d at 137-38. 
13 287 F. 2d at 162, 163. 
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new sales to commence at the same level as existing sales, 
while at the same time leaving the producer free, if he 
chooses, to file for his original contract rate under Section 
4.“ But while he may file and collect the increased rate, 
his collection remains subject to refund, under standard 
Section 4 procedures, depending on the outcome of the 
subsequent rate case. The difference, then, between un- 
conditional and price-conditioned permanent certification 
is that, while under both the producer is able to collect his 
initial contract price, without a condition there is no 
possibility of refund if the price turns out to be in excess 
of the just and reasonable standard, whereas with a condi- 
tion, refunds, at least down to the conditioning level, would 
be required of the excess amounts. It was these con- 
siderations which Jed this Court, speaking through Judge 
Wright, to conclude: 


“*. . . if the Commission is to err in setting an 
initial rate, it should err on the low side because the 
company, under Section 4, can immediately increase 
the rate, subject to disallowance by the Commission 
after a full rate proceeding, the public being protected 
with reference to refunds in the interim.” Atlantic 
Refining Co. v. F.P.C., supra, 316 F. 2d at 679. 


A. The Commission Erred in Finding the In-Line Price in 
District 3 to be 16¢ Per Mcf for Pre-Policy Statement 
Contracts, 


In arriving at a certificating level as high as 16¢ per 
Mef for District 3 contracts dated prior to September 1960, 
the Commission erred in giving weight to prices tainted 
by its admittedly erroneous 1956-57 certification of the 
original Coastal Transmission project—Houston Texas 
Gas & Oil Corp., Op. 301, 16 FPC 118 (1956), Op. 301-A, 


14 Commencing with Placid Oi Co., Op. 398, 30 FPC 283 (1963), the Com- 
mission has, in granting certification, imposed a threec- or four-year moratoriun 
on the filing of those Section 4 rate increases which would cause triggering 
of price increases under other contracts. The Commission’s power to im- 
pose such a moratorium was recently sustained by the Supreme Court, United 
Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 223 (1965). 
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17 FPC 303 (1957). The Commission was apparently 
influenced in making its finding here by the fact that in 
three prior District 3 cases decided in 1962 and 1963 it 
had found the in-line price for 1957 - September 1960 
contracts to be 16¢ per Mcf. Socony Mobil Oil Co., 27 
FPC 347 (1962); Texaco Seaboard Inc., Op. 383, 29 FPC 
593 (1963); Hassie Hunt Trust, Op. 412, 30 FPC 1438 
(1963). And while we certainly agree that an in-line price, 
once properly determined, continues in effect until super- 
seded by the just and reasonable rate, see infra, pp. 29-34, 
our disagreement with the Commission on this branch of 
the case derives from the fact that the 16¢ line found in 
Socony, Texaco Seaboard, and Hassie Hunt was erro- 
neously determined, and the magnitude of the error was 
made clear for the first time by the more complete 
evidentiary presentation of the Commission Staff in the 
instant Hawkins proceeding.* 


In the Gulf Coast proceedings heard subsequent to 
Catco but prior to the present cases, the Commission Staff 
had, in order to reduce the extent of its task, limited its 


compilation of certificated prices—which were to serve as 
the reference point for determining the in-line level— 
to prices in excess of 14¢ per Mef, and it had justified this 
treatment primarily on the ground that no party was 
urging an in-line price for the Texas Gulf Coast of less 
than 14¢. Thus, the earlier records contained only the 
highest prices, and failed to show the overall picture. 


In contrast, the contract price data presented by the 
Commission witness in Hawkins (Exh. 1, HR. 1412) 
showed all contracts entered into subsequent to June 7, 
1954. These data clearly show that prior to November 


15 We do not mean to suggest that in the earlier District 3 proceedings 
the 16¢ determination was undisputed. Even on the limited evidentiary 
record in the earlier proceedings, the examiner in both Texaco Seaboard and 
Hunt found the in-line price for District 3 to be 15¢, and action of the 
Commission’s majority in overruling the examiner produced vigorous dis- 
sents. Socony, a court-remanded case, was decided on remand without further 
evidentiary hearings, and is therefore not persuasive as precedent. 
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1955, when Coastal Transmission Corporation (now 
Florida Gas Transmission Company) entered the market, 
the highest price, with one exception, being paid under any 
of the very substantial number of contracts entered into 
subsequent to June 1954 was 13.7¢ per Mef (HR. 1421-25). 
On November 1, 1955, however, Coastal entered into two 
contracts with Shell Oil calling for an initial price of 17.5¢ 
per Mecf (HR. 1425), and in the succeeding ten months 
entered into eleven additional contracts at this level and 
one contract at 18¢ (HR. 1427-28). In December 1956, over 
the New York Commission’s objection, the FPC granted un- 
conditional certification to these fourteen sales, justifying 
its action on the grounds that the record failed to indicate 
what the going or in-line price actually was and that 
possible injury to New York as a result of unconditional 
certification was remote and conjectural. Houston Texas 
Gas & Oil Corp., Op. 301, 16 FPC 118 at 141-42 (1956) ; 
Op. 301-A, 17 FPC 303 at 310 (1957). 


In light of Catco and the subsequent court cases, there 
can be little question that the Commission’s action was 
improper and that if the sales to Coastal were to have 
been certificated at all, they should have been conditioned 
at the prior in-line level of 13.5¢. Thus, the prices called 
for in these contracts are ‘‘suspect”’ and, under the relevant 
court decisions, cannot be relied on in fixing an in-line level 
for subsequent transactions; indeed, the Commission itself 
subsequently ruled that the 1955-56 contracts with Coastal 
could not and did not establish a valid new line for 
producer sales, Skelly Oil Co., Op. 362, 28 FPC 401 at 410, 
410 n. 20 (1962) ; Texaco Seaboard Inc., Op. 383, 29 FPC 593 
at 598 (1963). But the data contained in the Staff exhibit 
clearly show that the effect of the Commission’s 1956 un- 
conditional certification of the 17.5¢-18¢ sales to Coastal 
was to pull prices steadily upward, although, at least 
through the end of 1958, the predominant level was no 
higher than 15¢ per Mef. 
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The genesis of the 16¢ error in Socony and its repetition 
in Texaco Seaboard and Hunt may be briefly traced. 
Socony came before the Commission for decision in Feb- 
ruary 1962, prior to the time of the Commission’s ruling 
in Skelly that the sales to Coastal were ‘‘suspect’’ and 
entitled to no weight in determining the appropriate in- 
line level. In concluding in Socony that 16¢ would be an 
appropriate level for District 3, the Commission conceded 
that the evidence presented by the interveners suggested 
a lower figure (15¢), but noted that such evidence did not 
include the Coastal prices, which the Commission felt 
“should be given some weight in determining the ‘in-line’ 
price’, 27 FPC at 348. 


A year later, in Texaco Seaboard Inc., 29 FPC 593, a 
majority of the Commission, perhaps unduly influenced 
by the prior Socony decision, again found the in-line price 
in District 3 to be 16¢. (Ironically, the Commission in this 
very case ruled that the 1955-56 contracts with Coastal 
did not fix the proper in-line level, 29 FPC at 598). 
Two dissenting Commissioners would have found the line 
in District 3 to be 15¢, 30 FPC 601, 602. On rehearing, 
the majority, although conceding that two of the four sales 
it had originally relied on to reach the 16¢ level should have 
been excluded from consideration, nonetheless reaffirmed 
its 16¢ finding, Op. 383-A, 30 FPC 613 at 617, 620. 


In Hassie Hunt Trust, 30 FPC 1438, the Commission 
again found the in-line level to be 16¢ per Mcf, with one 
Commissioner dissenting. 


In marked contrast to the procedure followed for Texas 
District 3, the Commission has held in the parallel Southern 
Louisiana situation that contract prices tainted by an 
earlier, erroneous certification may not be used to deter- 
mine the in-line level. Specifically, the Commission found 
in Placid Oil Co., Op. 398, 30 FPC 283 at 289 (1963), that 
its erroneous 1957 certification of the Catco sale “set a 
pattern of prices [in Southern Louisiana] substantially in 
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excess of any prices previously existing in the area’’ and 
that, as a result, the prices in subsequent contracts 
“provide no valid basis for determination of a proper price 
line in the Southern Louisiana area.”’ Accordingly, the 
Commission held that the proper line for Southern 
Louisiana contracts entered into in the years following 
the Catco contract was the line as it existed prior to Cateo. 


So here, the Commission’s erroneous 1956-57 certification 
of the sales to Coastal set a pattern of prices in District 3 
substantially in excess of any prices previously existing 
in the area, and as a result the prices in the subsequent 
District 3 contracts provide no valid basis for determina- 
tion of a proper price line in this area. 


The Supreme Court’s recent and sweeping affirmance of 
Placid—United Gas Improvement Co. v. Callery Properties, 
Inc., 382 U.S. 223 (1965)—requires application of the 
Placid principles here. 


B. The Commission Erred in Elevating the In-Line Levels for 
Contracts Dated After the Policy Statement. 


Perhaps the most serious error in the orders here under 
review is the Commission’s action in elevating the pre- 
viously determined line for contracts entered into after 
the September 1960 Policy Statement. In holding that 
the in-line level could and did rise after issuance of the 
Policy Statement, the three Commissioners comprising 
the majority expressly relied on the prices contained in 
temporary certificates, and most notably the prices in the 
temporary certificates issued to the applicants in these very 
proceedings. In addition, one of the three-member 
majority, Comissioner Bagge, expressly relied on the 
guideline prices contained in the Policy Statement. 


In contrast to the Commission majority, it is our view, 
and we submit it is the law, that the line, once found by 
the Commission in a contested hearing under proper proce- 
dures, remains fixed until the applicable area rate proceed- 
ing is concluded and the just and reasonable rate is made 
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effective® We believe the line which the Supreme Court 
directed the Commission to hold is a horizontal line, not 
a constantly ascending staircase. 


Indeed, in two separate opinions issued just a year before 
the orders here under review, a unanimous Commission 
seemed to agree that this was the law, holding in Superior 
Oil Co., Op. 437, 32 FPC 241 at 248, and in Union Texas 
Petroleum, Op. 436, 32 FPC 254 at 260, that 


«¢ | | an in-line price, once established, is presumed 
to continue until substantial evidence is presented that 
it has changed.”’ 


In both Superior and Union Texas the Commission found 
that the evidence presented warranted no change, even 
though that evidence was substantially identical to the 
evidence relied on in this case to justify a change. 


The governing court decisions, discussed in detail, supra, 
pp. 22-25, specifically hold that temporary certificates— 
which, as this Court has noted, are permitted ‘‘without no- 


tice or hearing or mature consideration’’ ” and which are, 
by definition, subject to further Commission review—are 
“<under a cloud”? and may not be used by the Commission 
in establishing a price line. United Gas Improvement Co. 
v. F.P.C., 283 F. 2d 817 at 823 (9th Cir. 1960) ; Public 


16It should be emphasized that the holding of a line docs not result in a 
freeze of producer prices, since, as noted, certification on condition that the 
initial price be reduced to the in-line level leaves the producer free to file 
for his contract level under Section 4. Thus, different contract levels will 
result in different effective prices, but all prices would be subject to refund 
down to the same level. A price ‘‘freeze’’? could be effected only by the 
rate-increase moratorium provision, not by the initial-price condition. 

It should be further emphasized that the holding of a previously deter- 
mined line does not mean that either producer applicants or consumer inter- 
yeners would be bound, in certificate proceedings, by decisions to which they 
were not parties, The Commission could find, on the evidence in a subsequent 
case, that it had incorrectly determined the line before. It may not find, 
as it did here, that the line, although correctly determined in the earlier pro- 
ceeding, had simply advanced. 


17 Public Service Commission of New York v. F.P.C., 117 App. D.C. 287, 
329 F.2d 242 at 249 (1964). 
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Service Commission of New York v. F.P.C.,109 App. D.C. 
292, 287 F. 2d 146 at 149 n. 3 (1960). Similarly, the un- 
reviewable Policy Statement prices—relied on by Com- 
missioner Bagge, concurring in the result—cannot legally 
furnish any basis for an in-line determination. The Poliey 
Statement guidelines were issued without notice, hearing, 
or record; they are not reviewable, Wisconsin v. F.P.C., 
110 App. D.C. 260, 292 F. 2d 753 (1961) ;!° and the Com- 
mission has repeatedly held that ‘the Policy Statement 
did not purport to fix the ‘in-line’ price,’? Amerada 
Petroleum Corp., 29 FPC 171 at 172 (1963) ; Union Texas 
Petroleum, 29 FPC 273 at 275 (1963) ; Union Texas Petro- 
leum, 29 FPC 733 at 734 (1963). Indeed, Commissioner 
O’Connor, the author of the Hawkins opinion, has cogently 
explained why the Policy Statement guidelines cannot 
legally affect the in-line level: 


“‘The reason why the Policy Statement cannot effect 
an automatic approval of proposed rates must be clear 
to you. The Policy Statement was issued without 
hearing. Parties had no opportunity to contest the 


‘guide line’ prices sct forth therein. — Section 7(c) of 
the Natural Gas Act requires notice of an application 
be given and a hearing be held prior to the issuance 
of a permanent certificate. It is only after notice has 
been published that potential protestants and inter- 
veners are made aware of the prices proposed to be 
charged in the event a permanent certificate is issued. 
Thus, those parties who have valid protests must be 
heard prior to final action on the certificate application. 
They cannot legally be denied the right to hearing 
afforded by statute.’? Address before Eastern District 
of American Petroleum Institute, Pittsburgh, Pa., 
May 3, 1963, mimeo. p. 4. 


Even so, Commissioner Bagge’s express reliance on the 
Policy Statement guidelines is, we believe, more forthright 


18In its successful motion to dismiss Wisconsin ’s appeal, the FPC assured 
this Court that the Policy Statement ‘docs not modify the procedures under 
which certificates are granted .... It denies no rights and imposes no 
obligations,’? Wisconsin v. F.P.C., D.C. Cir. No. 16118, Motion to Dis- 
miss, p. 2. 


32 


than the action of the other two members of the majority, 
who placed their reliance on the prices contained in tem- 
porary certificates. For the fact is, as the dissenting 
Commissioners point out (HR. 7310-11), that temporary 
certificates are issued at the guideline levels, and there is 
no way for consumer representatives to attack or review 
the temporary certificates.” 


Thus, the guideline prices and the temporarily certificated 
prices are inextricably woven together. Each is clearly 
“suspect”? or ‘‘tainted”? or ‘‘under a cloud”’, and hence 
not usable for in-line purposes, within the meaning of the 
prior cases. Further, each was the product of ex parte, un- 
reviewable action, taken without a record, and without 
any contest or opportunity for contest of the validity of 
the results arrived at. If this Commission action can 
support a change in the price line, then the Commission 
could, by following the same procedure, fix the line at any 
level at a time when consumer interests were excluded, 
and the subsequent hearing would, as in Hawkins and 
Sinclair, be a sham. Indeed, if the Commission is correct 
here, it means that all that the Supreme Court held in 
Catco (and all that the courts of appeals held in the sub- 
sequent cases) was not that the Commission could not 
certificate an out-of-line price but only that it had to go 
through some meaningless procedure—fix an unreviewable 
guideline price first, and then issue unreviewable temporary 
certificates at the guideline level—before certificating an 
out-of-line price.” 


19 Consumer attempts to object to the price levels contained in temporary 
certificates have been rejected by the Commission and by the courts on the 
theory that temporary certificates fixed no permanent rights and that any error 
or defect in the temporary certificate—which is issued ex parte, without any 
record but the application thereof—could be corrected at the time of 
permanent certification. See J. Ray McDermott, 28 FPC 1300 (1962), aff’d 
Publio Service Commission of New York v. F.P.C., 117 App. D.C. 195, 327 
F. 2a 893 at 897 (1964). 


20In dissenting from Skelly, 28 FPC 401 at 421, Commissioner Ross termed 
such procedures ‘‘ government by fiat’’, adding, ‘‘I, for one, view with alarm 
the asserted power inherent in an administrative body in price fixing of this 
nature.’ 
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The Commission itself has repeatedly represented to the 
courts that this is, in fact, not the law; the most recent 
such representation was made by the FPC’s General 
Counsel to the Supreme Court of the United States this 
very term. On October 18, 1965, in the course of urging 
to the Court, in United Gas Improvement Co. v. Callery 
Properties, Inc., 382 U.S. 223, that the producers were 
incorrect in contending that some weight should be attached 
to the price at which service commences under a temporary 
certificate, the FPC Counsel stated: 


“«’. . this argument that they have started [service] 
and, therefore, different standards apply, really means 
that we cannot apply the standards that Catco requires 
us to apply to any contested proceeding. We cannot 
give this effective bond of protection in these contested 
proceedings except, I guess, by trusting to the Com- 
mission’s discretion in the prices it might set in tem- 
porary authorizations. I don’t think that this is what 
the Court intended to establish in Catco, and I certainly 
don’t think my friends on the consumer side would 
think it was fair to them.’? (Emphasis supplied.) 


Significantly, in its Callery opinion, the Supreme Court 
was most careful—even though the issue was not as crucial 
there as it is here—to note, each time it mentioned the 
certificating standard, that prices that were in any way 
suspect were not to be consulted in determining the in-line 
level: 


“‘Consumer protection is afforded by keeping the 
‘in-line’ price at the level where substantial amounts 
of gas have been certificated to enter the market under 
other contemporaneous certificates, no longer subject 
to judicial review or in any way ‘suspect.’ ... 


‘*The ‘in-line’ price of 18.5¢ is supported by the 
contract prices in the south Louisiana area that were 
not ‘suspect’ . . .’? United Gas Improvement Co. v. 
Callery Properties, Inc., 382 U.S. 223 at 227, 229 (1965). 
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It should be noted that both in its July 1963 Placid Oi 
opinion” (affirmed by the Supreme Court in Callery, supra), 
and in its July 1964 Union Texas opinion,” the Commission 
was faced, for the Southern Louisiana area, with the 
identical situation that was before it, for Districts 2 and 
3, when Hawkins and Sinclair were decided. In each 
instance, the Commission had previously found the in-line 
price for the area, though, as has been its consistent 
practice, it had limited its in-line finding to the time period 
of the contracts then before it. In each instance, there 
were relatively few permanent certifications for the time 
period under review and the subject contracts constituted 
a substantial portion of all contracts negotiated during the 
time period. And in each instance, there had been a size- 
able number of ex parte temporary certificates issued at 
prices above the prior in-line finding. Yet in Placid and 
Union Texas the Commission, properly in our view (and, 
at least in Placid, in the Supreme Court’s view), reaffirmed 
its prior in-line holding, whereas in Hawkins and Sinclair 
it discarded that holding in favor of a new and higher line. 


C. The Commission Erred in Certificating the District 2 Sales to 
Lone Star Gathering Company at the In-Line Level for 
Pipeline Quality Gas. 

Of the 41 sales certificated by the Commission in 
Sinclair, 17 were sales to Lone Star Gathering Company, 
which proposed to gather, dehydrate, and compress the 
gas—thereby raising it up to “‘pipeline quality’’—and 
to transport it a short distance for resale to United Gas 
Pipe Line Company. Lone Star Gathering proposed to 
charge United the price it paid for the gas plus a 3.5-4¢ 
cost-derived spread for its gathering function. 


In this very proceeding, the Commission held that in 
determining the in-line price, sales to gathering companies 
should be excluded from the reference group of contracts, 
since ‘producers who find it necessary to sell to a gatherer 


21 Placid Oil Co., Op. 398, 30 FPC 283. 
22 Union Texas Petroleum, Op. 436, 30 FPC 254. 
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are generally compelled to sell at a discount below the pipe- 
line price’? (SR. 4179), and it has held elsewhere that the 
gathering charge should be deducted from the in-line price, 
Amerada Petroleum Corp., Op. 422-A, 31 FPC 1315 at 
1318-19 (1964). Yet, in issuing certificates for the 17 sales 
to Lone Star Gathering here, the Commission allowed the 
same 16¢ price that it found in-line for sales to pipelines. 


The apparent basis for the Commission’s action is found 
at SR. 4180: 


‘‘Lone Star’s reply was that it functioned more as a 
pipeline than as a gatherer. We find the evidence of 
record supports Lone Star’s position ...”’ 


In point of fact, there is no evidence of record to support 
a finding that Lone Star acts more as a pipeline than as a 
gatherer. Indeed, the Commission’s official notice of Lone 
Star Gathering’s application to construct the facilities 
to gather and transport the gas states that, of the total cost 
of $3,539,000 for pipeline and gathering facilities, only 
$875,600 was to be expended for pipeline facilities, with the 
remainder, $2,663,800, to be expended for gathering facil- 
ities. Lone Star Gathering Co., CP62-179, March 26, 1964 
(unreported). Thus, it is clear that Lone Star zs a gather- 
ing company, and that under the Commission’s Amerada 
decision, supra (recently reaffirmed in Turnbull & Zoch, Op. 
478, 34 FPC — (Sept. 30, 1965)), the net price to the pro- 
ducer should be the in-line price less the cost of gath- 
ering. 


Ill. THE COMMISSION ERRED IN DEFERRING ACTION 
ON THE REFUND ISSUE. 


A. Background—The Collection of Out-of-Line Prices 
Under Temporary Certificates 


Section 7(¢) of the Natural Gas Act provides that before 
any person may commence a sale of natural gas in inter- 
state commerce he must obtain a certificate of public con- 
venience and necessity from the Federal Power Com- 
mission; the section further provides that a certificate shall 
issue only after a hearing on the application, and that the 
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Commission shall afford notice of such hearing to the in- 
terested public. It has been through the operation of 
these provisions that the consumer interests have been 
able, over the years, to challenge proposed initial prices 
which appeared to be inconsistent with the public interest 
because they were out of line or were potentially excessive, 
and it has been through the operation of these provisions 
that petitioner has been able to secure judicial relief, in 
Catco and the subsequent cases, when the Commission has 
certificated out-of-line prices. 


At about the time that petitioner was first challenging 
the FPC’s unconditional certification of out-of-line prices, 
the Commission began the widespread practice of issuing 
“‘temporary”’ certificates as a matter of routine to every 
producer-applicant who requested one— and in time vir- 
tually every producer applicant included a request for 
one with his application for permanent certification. Al- 
though the statute seems quite clearly to indicate that tem- 
porary certificates are to be issued only in cases of emer- 
gency to the public,” Algonquin Gas Transmission Co. v. 
F.P.C., 201 F. 2d 334 (1st Cir. 1953), the Commission in 
the late 1950’s determined that such certificates should be 
issued for the benefit of the producers, and it accepted, as 
falling within the definition of ‘‘emergency’’, a producer 
claim of economic detriment resulting from inability to 
commence a sale pending the conclusion of the statutorily 
required hearing. 


While the Commission’s power to issue temporary cer- 
tificates in such circumstances appeared dubious, the con- 
sumer interests—to the extent they knew of such tem- 
poraries (and it should be emphasized that temporary cer- 
tificates are issued ex parte by letter from the Secretary, 
and do not appear in the FPC’s regular list of orders)— 


23 A proviso to Section 7(¢) reads: 


“< Provided, however, That the Commission may issue a temporary cer- 
tificate in cases of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hearing, pending the 
determination of an application for a certificate... - a 
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were at first not unduly concerned, since it seemed clear 
that there could be no irrevocable injury to the consumer 
from temporary certification. Prior to its August 1962 
Skelly decision, the Commission had uniformly and re- 
peatedly held that any error in granting temporary cer- 
tification could and would be corrected by a refund order 
on permanent certification. El Paso Natural Gas Co., Op. 
335, 23 FPC 369 at 378 (1960), affirmed, Texaco Inc. v. 
F.P.C., 290 F. 2d 149 (5th Cir. 1961) ; Socony Mobil Oil Co., 
26 FPC 532 at 533 n. 1 (1961), 27 FPC 347 (1962) ; Texaco- 
Seaboard, Inc., 27 FPC 15 and 482 (1962) ; Continental Oil 
Co., Op. 351, 27 FPC 96 (1962).* Moreover, because the 
prices contained in temporary certificates were by defini- 
tion subject to further Commission review, they could not 
be used in determining the in-line level for other sales. 


In Skelly, however, the Commission broke with precedent 
and held that a temporary certificate, even if erroneous, 
did in effect create permanent rights, for it refused to 
order refunds of that portion of the moneys collected un- 
der temporary certificates which was found, upon perma- 
nent certification, to be in excess of the in-line level; it 
sought to justify its result on the ground that the tempo- 
rary certificates contained no express refund condition. 
The Public Service Commission of New York, which was 
an intervener in Skelly, appealed that ruling to this Court, 
and at the same time filed a second appeal in this Court, 
challenging the FPC’s power to issue temporary certif- 
icates. The two appeals were decided by the same panel 
in January 1964; in those decisions, the Court, while sus- 
taining the FPC’s power to issue temporary certificates, 
Public Service Commission of New York v. F.P.C., 117 App. 
D.C. 195, 327 F. 2d 893, held that the Commission was 
legally obligated to protect the consumer against excessive, 


24In requiring refunds of excess amounts collected under a temporary cer- 
tificeate which contained no express refund requirement, the Commission stated 
(27 FPO 96 at 110) that the statutory language under which temporaries 
are issued ‘‘appears to contemplate a continuous course of adjustment until] 
the time that a final order determines the conditions under which a permanent 
certificate shall be issued.’? 
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out-of-line prices collected under temporary certificates, 
Public Service Commission of New York v. F.P.C., 117 App. 
D.C. 287, 329 F. 2d 242; specifically, the Court held that 
the mere fact that a temporary certificate did not contain 
an express refund condition did not justify the Commis- 
sion’s refusal to require refunds of excess amounts. 


The present proceedings were instituted a few months 
after this Court’s reversal of the no-refund ruling in Skelly, 
and petitioner therefore confidently looked forward to an 
early resolution of this issue. Instead, for reasons which 
we confess we do not understand, the Commission flatly 
ignored this Court’s Skelly decision and indefinitely de- 
ferred the refund issue in both Hawkins and Sinclair.* 


B. The Parties Are Entitled to a Prompt Decision 
of the Refund Question 


Assuming that an administrative agency should be al- 
lowed some discretion in determining when to decide cases, 
the Federal Power Commission has, on the refund issue in 
this case, gone far beyond any reasonable discretion it may 
have.** Not only is the Commission’s action here inherently 
arbitrary and oppressive—in that it deprives the consumer 
of the restitution of excess moneys exacted under ex parte 
certificates—but it is directly contrary to the express Con- 
gressional mandate, embodied in Section 6(a) of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1005(a), that ‘‘Every 
agency shall proceed with reasonable dispatch to conclude 
any matter presented to it’’. This requirement of Section 


25 The Commission has deferred the refund issue in every single producer 
certificate case before it—over a dozen, covering several hundred dockcts. 
We regret to advise this Court that even in Skelly itself, where this Court 
issued its decision more than two years ago, the Commission has failed to 
take any meaningful action responsive to this Court’s mandate. 


26 It has been accurately observed—and the observation is surely applicable 
to the present situation—that ‘‘delay is a weapon which can be, and has 
been, used by an agency to exhaust private parties.’’ Oulahan, Reforming 
the Administrative Process: A Challenge to the American Bar, 51 Bricf 101 
at 120 (1956). 
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6(a) is legally binding upon the agencies and its violation 
creates a judicially enforceable right. Deering Milliken, 
Inc. v. Johnston, 295 F. 24 856 (4th Cir. 1961). And see 
Note, 72 Yale L. J. 574 (1963). 


In the present case, the ‘‘temporary”’ certificates have 
been in effect for periods of up to six years; the question 
of refunds was specifically drawn into issue at the very 
outset of the hearings; and there is no reasonable excuse 
for the Commission’s failure to act. 


C. Effective Consumer Protection Requires the Ordering of 
Refunds “At the Earliest Possible Moment” 


The basic reason that the courts devised the hold-the-line 
technique was to assure the consumer a ‘‘complete, effective 
and permanent bond of protection against excessive rates 
and charges’’, Catco, supra, 360 U.S. at 388, “from the 
time the gas first enters interstate commerce’’, Atlantic Re- 
fining Co. v. F.P.C., 115 App. D.C. 26, 316 F. 2d 677 at 679 
(D.C. Cir. 1963). Obviously that bond of protection is 


seriously weakened if producers are permitted to retain 
excess charges collected under temporary certificates be- 
yond the time it has been finally determined that such 
charges were, in fact and in law, out of line. Judge Fahy 
has well noted: 


“‘The basic purpose of the Natural Gas Act is con- 
sumer protection from unreasonable prices, and refund 
of excessive utility rates is a well recognized remedy. 
.-. Should the oceasion be appropriate for its exercise 
the power resides in the Commission when it grants 
a permanent certificate. To hold that it may not then 
require refund of excessive prices previously permitted 
without notice or hearing or mature consideration, 
since the Commission acted on an emergent and tem- 
porary basis, would be inconsistent with the regulatory 
responsibility of the Commission to aid in the ascer- 
tainment and authorization of just and reasonable 
rates.” Public Service Commission of New York v. 
F.P.C. supra, 329 F. 2d at 249, 


The need for promptness in ordering refunds has been 
stressed repeatedly by the Supreme Court. Four years 
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ago, in F.P.C. v. Tennessee Gas Transmission Co., 371 U.S. 
145 at 154-55, the Court held that, in view of the “somewhat 
illusory’? protection which refunds afford to consumers, 
the Commission has the duty, ‘‘where refunds are found 
due, to direct their payment at the earliest possible moment 
consistent with due process.’’ In the recent Callery case, 
supra, in a situation directly analagous to the present one,” 
the Court reiterated its Tennessee holding, quoting approv- 
ingly from the earlier decision, 382 U.S. at 230. Signifi- 
cantly, both in Tennessee and Callery the Court spoke in 
terms of the Commission’s duty to require prompt refunds, 
even though in both cases it could have sustained the Com- 
mission’s action by simply holding that the Commission 
had discretion to require prompt refunds. 


CONCLUSION 


Both in certificating these sales at prices of up to 17¢ 
and in refusing, through the device of indefinite deferral, 
to require refunds of past excesses collected under the 
temporary certificates, the Commission’s orders here un- 


der review violate elementary concepts of due process by 
substituting conclusions reached ex parte and in camera for 
findings based on the record in each case, and they violate 
the substantive purpose of the Natural Gas Act by failing 
to assure the consumer of complete and effective protec- 


27 Callery involved refunds of out-of-line amounts collected under uncon- 
ditioned permanent certificates subsequently set aside on judicial review. In 
its successful petition for certiorari in that case, filed in December 1964, the 
FPC told the Court that certiorari on the refund issue was warranted because 
of the similarity between the refund problem there involved and 


<the more common case where the producer’s obligation stems from its 
commencement of operations pursuant to temporary authority at a price 
higher than that subsequently found to be the proper initial price.’’ 
F.P.C. v. Callery Properties, Inc., 0.T. 1964, No. 756, Petition for 
Certiorari, p. 14. 


The Commission also told the Court that 


«Tn our view, a producer who commences service . . . under a temporary 
certificate issued ez parte, should be permitted to collect and retain no 
higher price than that which he would have received under a properly 
conditioned permanent certificate.’’ Ibid. 
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tion against excessive charges from the time the gas first 
enters the interstate market. 


Accordingly, the orders under review should be set aside 
and the proceedings remanded to the Commission with di- 
rections (a) to deny the applications, or if it be concluded 
that certificates should issue, to condition such certificates 
upon the filing of an initial price of 15¢ per Mef, and (b) 
to order refunds, with appropriate interest, of all amounts 
collected prior to the order on remand in excess of the 
proper certificating level. 


Respectfully submitted, 


Kent H. Brown 
55 Elk Street 
Albany, New York 12225 


Morton L. Simons 
902 Federal Bar Building 
Washington, D. C. 20006 


Attorneys for Petitioner 
March 7, 1966 
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APPENDIX 
Statutes Involved 


Section 7 of the Natural Gas Act provides, in pertinent 
part: 


(c) No natural-gas company or person which will 
be a natural-gas company upon completion of any pro- 
posed construction or extension shall engage in the 
transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, or undertake the con- 
struction or extension of any facilities therefor, or 
acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such 
natural-gas company a certificate of public convenience 
and necessity issued by the Commission authorizing 
such acts or operations: Provided, however, That if 
any such natural-gas company or predecessor in in- 
terest was bona fide engaged in transportation or sale 
of natural gas, subject to the jurisdiction of the Com- 
mission, on the effective date of this amendatory Act, 
over the route or routes or within the area for which 
application is made and has so operated since that time, 
the Commission shall issue such certificate without re- 


quiring further proof that public convenience and ne- 
cessity will be served by such operation, and without 
further proceedings, if application for such certificate 
is made to the Commission within ninety days after 
the effective date of this amendatory Act. Pending the 
determination of any such application, the continuance 
of such operation shall be lawful. 


In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of 
the hearing thereon to all interested persons as in its 
judgment may be necessary under rules and regula- 
tions to be prescribed by the Commission; and the ap- 
plication shall be decided in accordance with the pro- 
cedure provided in subsection (e) of this section and 
such certificate shall be issued or denied accordingly : 
Provided, however, That the Commission may issue & 
temporary certificate in eases of emergency, to assure 
maintenance of adequate service or to serve particular 
customers, without notice or hearing, pending the de- 
termination of an application for a certificate, and 
may by regulation exempt from the requirements of 


43 


this section temporary acts or operations for which 
the issuance of a certificate will not be required in the 
public interest. [52 Stat. 825 (1938), as amended, 56 
Stat. 83 (1942) ; 15 U. S. C. § 717£(¢).] 


(d) Application for certificates shall be made in 
writing to the Commission, be verified under oath, and 
shall be in such form, contain such information, and 
notice thereof shall be served upon such interested 
parties and in such manner as the Commission shall, by 
regulation, require. [56 Stat. 84 (1942); 15 U.S. C. 
§ 717f£(d).] 


(e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate 
shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operation, sale, 
service, construction, extention, or acquisition covered 
by the application, if it is found that the applicant is 
able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions 
of the Act and the requirements, rules, and regluations 
of the Commission thereunder, and that the proposed 
service, sale, operation, construction, extension, or 
acquisition, to the extent authorized by the certificate, 
is or will be required by the present or future public 
convenience and necessity; otherwise such application 
shall be denied. The Commission shall have the power 
to attach to the issuance of the certificate and to the 
exercise of the rights granted thereunder such reason- 
able terms and conditions as the public convenience and 
necessity may require. [56 Stat. 84 (1942); 15 U.S.C. 
§$ 717£(e).] 
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QUESTIONS PRESENTED 


1. Has the Commission in the order below complied with 
the Supreme Court decisions in determining the ‘‘in line’? 
price when discounted nonsuspect high volume sales and 
temporary certificates are reflected only through unex- 
plained adjustments to the weighted average, and available 
actual volume data is disregarded without a basis for such 
action? 


2. May the Commission impose, subsequent to the date 


of issuance of its order below, a 7 per cent interest rate on 
retained amounts collected in excess of the initial rates 
determined pending review of said order by an intervenor 
pursuant to a Commission stay when the Commission and 
a reviewing court has found on similar facts in another 
proceeding a 414 per cent interest rate to be proper? 
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Summary or ARGUMENT 


A. The ‘‘In Line’’ Price Technique of the Com- 
mission Approved by the Supreme Court in 
U.GI. v. Callery Properties, Inc. Requires 
Higher ‘‘In Line’’ Prices Than Those Deter- 
mined Below 


. The Commission Erred in Excluding the 20¢ 
Large Volume Permanently Certificated Sales 
From Their ‘‘In Line’’ Price Determination 


. The Undisclosed Basis of Conclusions as to 
the Weight Given to Temporary Certificate 
Sales and the Disregard of Actual Volume 
Data When Available Cannot Be Justified by 
Expertise Offered Here 


(1) Temporary Certificate Prices Should 
Have Been Included in the Certificate 
Price Array 

(2) Actual Volumes Are More Reliable Than 
Estimated Volumes in an “In Line’? 
Price Determination 

(3) Precise Adjustments to the Average 
Weighted Price by Acknowledgement to 
Temporary Sales and Discounted 20¢ 
Permanent Certificates Is Error When 
Based on Only Undisclosed Expertise .. 


II. Deferment of Refund Determination 


III. Proper Interest Rate on Commission Ordered 
Retained Refunds 


Conclusion 
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IN THE 
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For rae Disrricr or Couumsia Crecurr 


No. 19,957 


Tue Surerion On Company, Petitioner, 
v. 


FeperaL Power Commission, Respondent. 


On Petition for Review of Order of the 
Federal Power Commission 


INITIAL BRIEF FOR PETITIONER 
THE SUPERIOR OIL COMPANY 


This is a proceeding under Section 19(b) of the Natural 
Gas Act (Act), [15 U.S.C. Section 717(r)] brought by 
Petitioner, The Superior Oil Company (Superior), to review 
an order issued by the Respondent, Federal Power Com- 
mission (Commission), on September 22, 1965, whereby it 
granted a certificate of public convenience and necessity to 
Superior and other independent producer certificate ap- 
plicants, subject, however, to certain conditions. The Com- 
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mission Order is reported at — FPC —, as Opinion No. 
475 (R. 7288). Rehearing denied November 17, 1965, 
— FPC — (RB. 7504). 


STATEMENT OF THE CASE 
A. Procedural Development 


The proceedings before the Commission leading to the 
issuance of Opinion No. 475 commenced under Section 7(c) 
of the Natural Gas Act, 52 Stat. 825 (1938), as amended; 
56 Stat. 83 (1942) ; 15 U.S.C. Section 717f£(c) ; and involved 
36 applications for certificates of public convenience and 
necessity. Said applications requested permanent authori- 
zation to sell natural gas from various fields located in 
Texas Railroad Commission District No. 3 (District No. 3) 
for resale in interstate commerce, pursuant to Section 7 of 
the Natural Gas Act, to various pipelines including Florida 
Gas Transmission Company, Tennessee Gas Transmission 
Company, Trunkline Gas Company, and Natural Gas Pipe 
Line Company of America. Prior to the issuance of 
permanent certificates resulting from Opinion No. 475 now 
before this Court for review, delivery of gas under all 
applications for public convenience and necessity was being 
made pursuant to temporary certificates heretofore issued 
by the Commission. 


Petitioner’s Docket No. G-20359 requested authority to 
sell to Florida Gas Transmission Company (Florida Gas) 
gas produced from the Pheasant Field, Matagorda County, 
Texas, under a contract dated August 1, 1959, filed as 
Superior’s F.P.C. Gas Rate Schedule No. 99 at a proposed 
price of 1714¢ per Mef at 14.65 p.s.ia.?| An unconditioned 
temporary certificate was issued to Petitioner authorizing 
deliveries of natural gas at a price of 17144¢ per Mef by a 
Commission Order of November 2, 1961. A rate increase 
from 1742¢ per Mef to 18%4¢ per Mcf was filed on August 


1 Item I-1 by reference (R. 2316). 
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2, 1962? and by Commission Order of February 15, 1963, 
said rate increase was put into effect, subject to refund, 
pursuant to Section 4(e) of the Natural Gas Act. 


Petitioner’s second Docket No. C163-584 covers the sale of 
natural gas to Florida Gas from the Oliver Field, Brazoria 
County, Texas, under a contract dated September 20, 1962, 
filed as Superior’s F.P.C. Gas Rate Schedule No. 109 at 
a proposed price of 1744¢ per Mef at 14.65 p.s.i.a® A tempo- 
rary certificate was requested and by Commission Order of 
April 5, 1963, Petitioner was offered a temporary certificate 
to deliver gas at a price of 1714¢ per Mef, subject to a 16.0¢ 
refund floor. This 174¢ per Mcf temporary certificate 
price, as conditioned, was accepted and initial deliveries 
commenced on May 16, 1963. 


On March 21, 1960, Public Service Commission of the 
State of New York (P.S.C.) in Docket No. G-19026, et al., 
was denied intervention in Peoples Gulf Coast Natural Gas 
Pipe Lime Company, et al., in which 7 producer applicants 
were consolidated. 


On March 31, 1960, P.S.C. was denied intervention in 
Docket No. G-18338, Coastal Transmission Corporation, et 
al., (now Florida Gas) in which 11 of the consolidated 
dockets in the proceeding below were involved. Rehearing 
denied May 31, 1960, 23 FPC 752 (1960). 


On March 31, 1960, Docket No. G-20359 was consolidated 
with the Coastal Transmission proceeding G-18338, et al., 
by separate order from the denial of intervention order 
to P.S.C. 


On July 1, 1960, permanent certificates were issued at 20¢ 
to7 producer applicants, now consolidated in the proceeding 
below, in Docket No. G-19086 et al., Peoples Gulf Coast 
Natural Gas Pipe Line Company, et al., 24 FPC 1. 


2R. 2353, 
3 Item T-1 by reference (BR. 3078). 
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On July 1, 1960, P.S.C. timely filed a petition for review 
of orders in this Court (Cause No. 15,854). 


On September 19, 1960, the 11 sales to Coastal Trans- 
mission Corporation from Louisiana and Railroad Districts 
Nos. 2, 3 and 4 were issued permanent certificates under 
the abridged procedures after severance from Docket No. 
G-18338, The Ohio Oil Company, et al., Docket G-17896, et 
al. 


On September 28, 1960, the Commission issued its State- 
ment of General Policy No. 61-1 and established a guideline 
area price of 18¢ per Mef for initial sales from District 
No. 3. 


On June 15, 1961, the Court of Appeals for the District 
of Columbia reversed the Commission’s Order denying 
P.S.C. intervention in the consolidated proceedings before 
the Commission in Coastal Transmission Corporation, et 
al., Docket No. G-18338, et al., (No. 15,910) and Peoples 
Gulf Goast Natural Gas Pipe Line Company, et al., Docket 
No. G-19806, et al., (No. 15,854). On August 31, 1961, the 
District of Columbia Circuit denied rehearing of this deci- 
sion in the above case. P.S.C. v. F.P.C., 295 F. 2d 140, 
111 U.S. App. D.C. 153, cert. denied December 18, 1961, 368 
U.S. 948. 


On August 9, 1961, the Commission issued an order in 
Docket No. G-18338, et al., vacating the permanent certifi- 
cates previously issued to producer applicants therein and 
substituting in lieu thereof new, conditioned permanent 
certificates. 26 FPC 318 (1961). 


On September 22, 1961, P.S.C. was permitted intervention 
in Docket No. G-18338. 26 FPC 531 (1961). 


On November 2, 1961, the Commission set aside its August 
9, 1961 order and held that pending determination of the 
price issue, producers who received permanent certificates 
under the abridged proceeding in Docket No. G-17896, et al., 
Ohio Oil Company, et al., could continue to sell gas to 
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Florida Gas ‘‘pursuant to the terms of temporary authori- 
zation heretofore issued each producer without modification 
pending issuance of permanent certificates.’? This order 
of November 2, 1961, applied to Petitioner’s application 
certificate in Docket No. G-20359. 


On November 2, 1961, the Commission, in Hassie Hunt 
Trust, Operator, et al., Docket No. G-19116, et al., granted 
intervention to P.S.C., set aside the 20¢ permanent certifi- 
cates issued to the 7 producer applicants in the July 1, 
1960 order and issued new unconditional temporary certifi- 
eates. 26 FPC 689 (1961) Rehearing denied; 26 FPC 930 
(1961). 


On December 28, 1961, the order in Hassie Hunt Trust, 
Operator, et al., of November 2, 1961, was affirmed by the 
Fifth Cireuit, Hunt Oil Company v. F.P.C., 334 F. 2d 474 
(5 CCA 1964). 


On March 30, 1964, the Commission consolidated into a 
single proceeding the producer applications severed from 
Docket No. G-18338 (11); the producer applications from 
Hassie Hunt Trust, Operator, et al., Docket No. G-19115(7) ; 
and 20 other applications not previously consolidated in 
other proceedings including Petitioner’s second docket CI63- 
584. This consolidated proceeding below, by the order 
of March 30, 1964, effectively included all pending District 
No. 3 certificate applications. 


On April 23, 1964, a prehearing conference resulted in 
an agreement by all parties that it could be stipulated that: 
(1) rate schedule and certificate applications could be iden- 
tified as items by reference to the Commission files and re- 
ceived into evidence in this proceeding; (2) the contracts 
were entered into good faith as result of arm’s length 
bargaining; (3) each applicant was able and willing to 
perform the service proposed in the respective certificate 
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applications ; and (4) that applicants were willing to comply 
with the Natural Gas Act and the Regulations thereunder.‘ 


On May 12, 1964, the Commission issued an order per- 
mitting the following parties to intervene in this proceeding: 
Public Service Electric and Gas Company; Long Island 
Lighting Company; Natural Gas Pipe Line Company of 
America; Trunkline Gas Company; and Florida Gas Trans- 
mission Company.® 


On July 8, 1964 hearings commenced. In support of its 
applications for certificates of public convenience and neces- 
sity, Petitioner presented the testimony of Pat F. Timmons® 
which showed a cost-of-service of The Superior Oil Com- 
pany for jurisdictional produced gas of 27.34¢ per Mef. 
Witness Timmons’ further offered rate design testi- 
mony’ which showed a rate for District No. 3 at 22.96¢ 
per Mcf. Additionally Petitioner jointly sponsored, with 
other applicants, the testimony and exhibits of Celia Star 
Gody who presented market® price data for District No. 3 
(R. 212, 1488) Petitioner also reserved its right to rely 
upon additional evidence on the intrastate gas market, 
refunds® and data on actual volumes being delivered in 
District No. 3, offered in that consolidated record in order 
to support its application in Docket No. G-20359 and 
Docket No. CI63-584. None of the intervenors in this pro- 
ceeding presented any evidence directed towards any ap- 
plication or any issue raised on the record. The Commis- 


4 Tho Public Service Commission of New York (P.S.C.) refused to stipulate 
as to the applicants in this proceeding on this fourth point. Such appli- 
cants were Callery Properties and Kilroy Properties, Inc. (R. 50). 


5 P.S.C. had previously filed their notices of intervention. (R. 6400) 
6 Exhibit No. 6 (BR. 1503). 

7 Exhibit No. 6A (R. 1514). 

8 Pan American Witness H. L. McDonald (R. 312). 

9 Kilroy Witness W. 8. Kilroy (R. 337). 

10 Hunt Oil Company Witness Norris and Exhibit No. 10 (R. 1556). 
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sion Staff presented only one Witness, Russell T. Jones, 
and his Exhibit Nos. 1 and 2" (R. 1412, 1449). The only 
evidence considered by the Examiner and approved by 
the Commission were price array studies of initial contract 
prices and permanent certificate prices in District No. 3 in 
order to arrive at the ‘‘in line’’ price.*7 Hearings concluded 
July 17, 1964. 


On September 22, 1965, the Commission issued its Opinion 
No. 475 in which the Commission affirmed the Examiner’s 
finding" of a 16¢ ‘‘in line’’ price for the period prior to the 
issuance of the Statement of General Policy (Pre-State- 
ment) January 1, 1958 through September 27, 1960. For 
the period subsequent to the issuance of the Statement of 
General Policy (Post-Statement), September 28, 1960 
through December 31, 1963, the Commission determined 
that 17¢ per Mcf was the ‘‘in line’’ price. The Examiner 
was affirmed on his exclusionary ruling."* 


On November 17, 1965, the Commission issued its order 
denying rehearing and granting stay. Such order, however, 
stayed the filing requirements of Paragraph (D) providing 
for the filing of reduction of rates in accordance with 
Opinion No. 475 until sixty days after judicial review had 
become final. Petitioner’s request for stay of other order- 
ing Paragraphs (B), (C), (E) thru (I) was denied 
and are in effect prior to any court modification upon 
judicial review. 


11 The Witness Jones drew no conclusions as to what the price line should 
be for the Pre-Statement period nor did not recommend prices at which the 
applications should be certificated (R. 781). 


12 Individual company cost presentations, geological ovidence, natural gas 
demand and supply evidence, and cost trends and supply trends were con- 
sidered not necessary where the only issues involved were the ‘‘in line’’ price 
and the extent to which refunds, if any, should be ordered under temporary 
certificates consolidated therein. 


18 Examiner’s initial decision issued December 2, 1964. 


14 R, 516, 7297. 
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On November 19, 1965, P.S.C. filed in the United States 
Court of Appeals for the District of Columbia Circuit a 
Petition for Review upon issuance of the Commission Order 
Denying Rehearing and Granting Stay issued November 
17, 1965. 


On January 19, 1966, Petitioner filed in the United States 
Court of Appeals for the Fifth Cireuit its Petition for 
Review in Opinion No. 475 and such Petition for Review 
was assigned No. 23,323. Pursuant to 28 U.S.C. 2112(a), 
said Petition for Review was transferred to the District of 
Columbia Circuit and is now before this court for review as 
No. 19,957. 


B. The Commission Opinion 


The Commission stated that the principal issue was the 
initial price at which producers shall be permitted to sell 
the gas and that such price ‘‘must be ‘in line’ with other 
prices in the area.’"* Staff modified permanently certifi- 


eated price arrays from District No. 3 for the two periods 
January 1, 1958 through September 27, 1960 (Pre-State- 
ment) and September 28, 1960 through December 31, 1963 
(Post-Statement) will determine ‘in line’ prices stated the 
Commission. The arrays™® are copied below exactly as 
they appear in the Opinion.” These tables produce an 
average price, weighted by volume for the Pre-Statement 


15 Citing Atlantic Refining Company v. F.P.C., 360 U.S. 378 1959 (CATCO) 
as authority. (R. 7291) 


16 R. 7292, 7293. 


17 (a) Three Pre-Statement 14¢ sales and 10 Post-Statement sales to Valley 
Gas Transmission (Valley) were climinated as not comparable citing Amerada 
Petroleum Corp., Inc., et al. 31 FPC 623, 635, Opinion No. 422, as authority 
(1964). 

(b) One Post-Statement 15¢ sale to Tennessee Gas Transmission was elim- 
inated due to cancellation of the contract and no delivery of gas thereunder. 

(c) Nine Pre-Statement 20¢ sales to Trunkline Gas Company (Trunkline) 
were eliminated as ‘‘suspect’’ citing only their prior action in Tezaco Sea- 
board, 29 FPC 593, Opinion 383 (1963). 
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period of 15.16¢ per Mef and for the Post-Statement period 
of 16.17¢ per Mef. 


DISTRIBUTION OF Prices PERMANENTLY CERTIFICATED 
(Dated 1-1-58 through 9-27-60) 


Total Initial Number Estimated First Percent of 
Price (¢) of Sales Month Volumes (Mef) Total Volume 


Less than 
10.0 4.50 
4.35 
2.28 
1.69 
3.38 
4.95 
3.60 
11.07 
2.25 
6.23 
36.31 
19.28 
0.08 
0.03 


2,666,016 100.00 


3 
8 
3 
1 
1 
4 
2 
8 
1 
3 
4 
4 
1 
1 
44 


DIsTRIBUTION OF PrIcES PERMANENTLY CERTIFICATED 
(Dated 9-28-60 through 12-31-63) 


Total Initial Number Estimated First Percent of 
Price (¢) of Sales Month Volumes (Mef) Total Volume 


12.0 24,000 
13.0 75,000 
13.5 33,615 
14.0 42,000 
145 75,000 
15.0 213,100 
16.2 155,000 
16.5 30,000 
18.0 481,040 


1,128,755 


The Commission refused to give primary consideration 
to the contract prices on which producer Witness Gody 
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relied acknowledging that contract prices had in the past’® 
been emphasized but that since some of these sales had been 
permanently certificated at reduced prices they did not 
merit primary consideration but rather would be useful 
only to show economic trends in the area.” 


Temporary certificate prices, though considered of pri- 
mary importance in prior proceedings,” the Commission 
stated would not be useful. 


The Commission, after such selectivity, found no reason 
to disturb the 16¢ ‘‘in line’’ price determination previously 
determined in the Texaco Seaboard and the Hassie Hunt 
Trust cases” for the Pre-Statement period, thereby affirm- 
ing the Examiner’s finding. This price gave some consider- 
ation to price sales above 16 cents in order to arrive at a 
16¢ ‘‘in line’’ price* the Commission asserted. 


As to the Post-Statement period, the Commission noted 
the number of sales and volumes thereunder at 15¢, 16.2¢, 
and 16.5¢ levels and large volume sales at the 18¢ level. 
Further, certain consideration of unconditioned temporaries 


18 Amerada Petroleum Corp., et al., Opinion No. 422. Contract prices are 
‘‘the beginning point * * * of the ‘in line’ price * * * clearly these contract 
prices cannot be ignored.’’ 31 FPC 623, 633 (1964). 


19 How such contract prices showing economic trends could be properly 
considered when producer trend exhibits and testimony were excluded by the 
Examiner and approved by the Commission was not explained. 


20 16,484 MMcf are consolidated under sales below (Exhibit 5, page 9, 
R, 1494). 3,794 MMef is the total volume for permanent certificate sales. 
This small volume was used to set the ‘‘in line’’ price for the large subject 
sales, approximately a 5:1 ratio. In Amerada Petroleum Corp., et al., 
supra, when temporary certificate volumes outnumbered permanent certificate 
volumes by approximately the same ratio the Commission stated: ‘‘The 
Examiner’s basic error is that by confining his consideration to the relatively 
few noncontested permanent certificates * * * he ignored the bulk of the 
evidence.’’ (page 634) 


21 Texaco Seaboard, supra; Hassie Hunt Trust, Operator, ot al, Docket 
No. G-19115, et al., 30 FPC 1438, Opinion No. 412. 


22 Over 55 per cent of tho gas is at or above a 16¢ price level, however. 
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and contract prices, the Commission stated, was reflected 
in the 17¢ ‘‘in line” price determination for the Post- 
Statement period. 


Upon determining the ‘‘in line’’ prices for the Pre- and 
Post-Statement periods, the Commission proceeded to dis- 
miss producer’s objection to the Examiner’s refusal to 
consider intrastate sales or admit cost and economic evi- 
dence.” 


Other Commission findings are not relevant to the issues 
raised by petitioners in its Initial Brief. 


SUMMARY OF ARGUMENT 


The Supreme Court in Callery approved the ‘sin line’’ 
price method. Such method is a substitute for the deter- 
mination of the proper initial price required by the public 
convenience and necessity under Section 7 of the Natural 
Gas Act. This method restricts Commission discretion. 
After elimination of suspect sales as declared by the 


Courts, the highest level of prices at which substantial 
volumes of gas flow in interstate commerce determines 
mechanically the ‘‘in line”? price. Temporary certificate 
prices and actual volumes should be used when available. 
Failure to follow the above ‘‘in line’? method and the use 
of unsupported conclusions by the Commission requires 
reversal. 


The rate of interest imposed on amounts in excess of the 
determined initial price in Docket No. CI63-584, subsequent 
to the date of issuance of Opinion No. 475, should be no 
greater than 4% percent. Such interest rate is consistent 
with the 1965 Permian Basin Area Rate Proceeding deci- 
sion, Opinion No. 468, and the Tenth Circuit determination 
as to what is the proper rate of interest on similar refunds 
ordered to be retained by the Commission. 


23 Citing Texaco Seaboard, Hassie Hunt, and Amerada Opinions, supra, as 
authority. 
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ARGUMENT 
I. “IN LINE” PRICE 


A. The “In Line” Price Technique of the Commission Ap- 
proved by the Supreme Court in U.G.I. v. Callery Prop- 
erties Inc. Requires Higher “In Line” Prices Than Those 
Determined Below. 


The Commission is obligated under Section 7 of the 
Natural Gas Act to issue certificates of public convenience 
and necessity if it finds and concludes that the applicant is 
willing and able to do those acts proposed in the applica- 
tions, to conform with the provisions of the Natural Gas 
Act and Regulations thereunder, and further is able to 
demonstrate that the proposed sale is or will be required 
by the present or future public convenience and necessity. 
Since however the decision in U.G.I. v. Callery Properties, 
Inc. (Callery), 382 U.S. 223, 86 S.Ct. 360, 15 L. ed. 2d 284 
(1965), it is clear, that at least as to gas producer applica- 
tions, the Commission can determine only whether the price 
proposed is ‘‘in line’’ with other prices in the area.™ Peti- 


tioner’s complaint here is that the Commission improperly 
and illegally determined the applicable ‘‘in line’’ price for 
these sales.” 


One of the first courts to interpret the Supreme Court’s 
statements in the CATCO case was the Ninth Circuit in 
United Gas Improvement v. F.P.C., 283 F. 2d 817 (9 CCA 
1960). The court there stated that the line referred to in 
CATCO should refer to relevant and existing producer 


24 Amerada Opinion 422, supra, at 630 stated the ‘‘in line’’ price method 
is ‘‘the proper’? and ‘‘only method’’. In fact, the Commission at R. 7291 
stated the initial price ‘‘must be ‘in-line’ with other prices in the area.’’ 


25 Field and market studies, cost-of-service studies, economic trend infor- 
mation, supply and demand requirements necessary for inducement to search, 
supply and demand requirements to find and develop gas sources to meet the 
consumers increasing demands, individual company cost studies, and other 
evidence which were presented on the strength of the CATCO decision, The 
Atlantic Befining Co. v. F.P.C., 360 U.S. 378, 79 S. Ct. 1246 (1959), were not 
admitted in evidence. An offer of proof was made (R. 417). 
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prices under which ‘‘substantial amounts of natural gas 
moves in interstate commerce’’, and the court went on to 
alert the Commission to not allow a rollback to prices 
having no current relevancy. Using the CATCO ‘‘out of 
line’’ phrase that court determined what constituted a 
price line: 


“‘The price line is intended to reflect current condi- 
tions in the industry and not conditions in the years 
preceding the subject contracts * * * contracts should 
be comparable from the standpoint of gas reserves and 
future potentials.’’ (Page 824). 


The Ninth Circuit qualified the price line theory by 
creating the suspect price doctrine where it stated that 
when ‘‘a substantial number of certificated prices are under 
court review or Commission review, like prices in the same 
area though not currently under review ought to be re- 
garded as suspect.’’ Further, it stated that ‘‘such similar 
prices ought not be relied upon in fixing a line except upon 


evidence and findings to the effect that they are not subject 
to the same infirmities which are under test in the pending 
proceedings. ’”6 


The Commission has applied an ‘‘in line’’ formula in a 
series of opinions.” Only the Placid Opinion has been 
reviewed by the Supreme Court.** The method used in 
that proceeding was purportedly founded on the principles 
laid down in CATCO and the Ninth Circuit U.G.I. case. All 
suspect contract prices were set aside and the ‘‘in line’’ 
price fixed at the highest level remaining. 


26 U.G.I. v. F.P.C., supra, pages 824-825. 


27 Skelly OW, Opinion No. 362, 28 FPC 401, modified 28 FPC 1065 (1962) ; 
Texaco Seaboard, Opinion No. 383, supra; Placid Oil Co., et al., Opinion No. 
398, 30 FPC 283 (1963); Hassie Hunt Trust, Opinion No. 412, supra; 
Amerada Petroleum Inc., Opinion No, 422, supra, 

28 Sub nom, U.G.I. v. Callery Properties, Inc., et al., 382 U.S. 223, 86 S. Ct. 


360, 15 L. Ed. 2d 284 (1965) reversing Callery Properties, Inc. v. F.P.C., 335 
F. 2d 1004 (5 CCA 1964) Rehearing denied January 17, 1966. 


14 


‘‘We agree with the finding by the Examiner that the 
record does not show that the 1957-58 ‘suspect like 
prices’ at levels above 18.5¢ were not subject to the 
same infirmities which produced the CATCO reversal. 
*** We conclude that 18.5¢ per Mcf, exclusive of tax 
reimbursement, is the proper public interest initial 
price epurable to the instant sales.’’? Placid, 30 FPC 
283, 289. 


Confirmation that this was the technique employed by 
the Commission is observed in the Commission’s Initial 
Brief to the Supreme Court at page 31 thereof: 


‘The evidence was uncontradicted, the specific finding 
undisputed, and the only question is whether the Com- 
mission acted improperly in fixing the in line price at 
the highest level remaining after eliminating from its 
consideration the unsupported CATCO prices and 
similar prices obviously influenced by the Commis- 
sion’s earlier erroneous certification of the CATCO 
contracts.’? (emphasis added) 


The Commission further pinpointed its ‘‘in line’? method- 
ology at page 17 of the same Brief as follows: 


“In addition, it concluded that the initial price at 
which gas would be certificated to enter the market 
would be the in line level, t.¢., the highest price at 
which substantial amounts of gas had been certificated 
to enter the market under other contemporaneous cer- 
tificates not themselves subject to court review or 
otherwise suspect.’? (emphasis added) 


Without question, the Commission Placid methodology 
was approved: 


‘‘We believe the Commission can properly conclude 
under Section 7 that adequate protection to the public 
interest requires as an interim measure that gas not 
enter the interstate market at prices higher than exist- 
ing levels.’’? (emphasis added) (382 U.S. 223, 228) 


A complete substitution of the ‘‘in line’’ price approach 
for the statutory public convenience and necessity language 
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of the Natural Gas Act has been effected. As a result, 
it is particularly imperative that any determination of an 
‘fin line’? price by the Commission reflect an awareness 
and consideration of field price evidence. Particularly is 
this so when cost and other evidence to justify certification 
of prices above the ‘‘in line’’ price level is now excluded 
from Section 7 proceedings.” 


If ‘‘in line’’ price levels are established at or before the 
time of initia] delivery, the impact of such determinations 
would be minimal. The producer could immediately file 
under Section 4 of the Natural Gas Act for rate increases 
allowed under his contract, employing cost and economic 
data, to show such rates are just and reasonable. However, 
such is not now the case. In the year 1966, ‘‘in line” price 
levels are just being determined for the years 1958-1963, 
and refunds may be ordered on amounts in excess of such 
price lines. A rollback in prices is likely.*! The ‘‘interim 
system’’ of prices pending determination of the just and 
reasonable rates has become a stagnant pool of prices. 


The Commission has very little room for discretion in 
determining the ‘‘in line’’ price level. Certainly, the ‘‘in 
line’? price method advocated by the Staff before the 
Supreme Court and approved by the Supreme Court in 
the U.G.I. v. Callery case does not permit manipulation to 
reach a desired level once the suspect prices have been 
eliminated. A mere mechanical mathematical determina- 
tion of the highest level of rates remaining is permitted. 
The Commission, in the proceeding below, is obligated to 
follow precisely that method. It failed to do so. 


29 Amerada Petrolewm Corp., supra, page 631. 
30 P.S.C, v. F.P.C., 329 F. 24 242, 117 U.S. App. D.C, 287 (1964). 
31U.GJI. v. F.P.C., supra, at page 823 insists price not effect a rollback. 
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B. The Commission Erred in Excluding the 20¢ Large Volume 
Permanently Certificated Sales from Their “In Line” Price 
Determination. 


The Commission’s ‘‘in line’? price determination in this 
proceeding consisted of listing all permanent certificates 
issued in District No. 3 and then eliminating therefrom all 
suspect prices.** The Commission determined that its 
eliminaticn of all prices above 18¢ per Mef was in keeping 
with the Texaco Seaboard Opinion No. 383, supra, wherein 
20¢ sales to Trunkline Gas Co. were classified as suspect. 
Six out of the nine sales at the 20¢ level were involved in 
Trunkline Gas Company, et al., 21 FPC 704 (1949) to which 
order a Petition for Review was filed by the P.S.C. but 
denied by this Court. P.S.C. v. F.P.C., 284 F. 2d 200, 
109 U.S. App. D.C. 66 (1960)*. 


The Commission here found that the quality specifications 
of all permanent certificate sales under review were com- 
parable and that the average weighted price of such selected 
permanent certificates using estimated volumes was 15.16¢ 


per Mef for the Pre-Statement period and 16.17¢ per Mcf 
for the Post-Statement period. 


The Commission acknowledged the very large volumes 
of permanently certificated prices and that such sales at 
20¢ would have a large impact on the weighted average 
price and the ‘‘in line’’ price it found for the Pre-Policy 
Statement period. 


‘‘Arithmatically the large volumes at 20¢ would have 
a strong effect on the weighted average of 15.16¢ per 
Mef, but these should be discounted as was done in 
Texaco Seaboard, for six of the nine sales were in- 
volved in Trunkline Gas Company, et al., 21 FPC 704 


82 R. 7292-7294, 


33 Two other 20¢ sales were consolidated in Austral Ow Co., Inc., Docket 
No, G-15819. P.S.C. attempted intervention there and was denied. P.S.C.’s 
Petition for Review of that order pending intervention was also dismissed 
in this Court in No. 15,601 (1960). 
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(1949), with respect to which New York’s Petition for 
Review was dismissed because not timely. PSC v. 
FPC, 284 F. 2d 200 (C.A. D.C., 1960).”? (RB. 7294) 


Any reliance on the Texaco Seaboard Opinion and specific 
findings that ‘‘there is no reason, based on the present 
record, to disturb that determination’ [the 16¢ ‘‘in line”’ 
price found in Texaco Seaboard and Hassis Hunt] should 
not be binding on Petitioner. Those proceedings previously 
determined ‘‘in line’? prices for other producers in other 
sales in other years in District No. 3. Petitioner was not 
a party to either case. Factual conclusions in those cases, 
necessarily based upon records that were made in those 
proceedings, are neither controlling or relevant to any 
factual conclusions that may have been made by the 
examiner and confirmed by the Commission, or made de 
novo by the Commission based on those records. Each 
separate Commission proceeding must stand upon its own 
record regardless of the facts found or shown in other 
proceedings. U.S. v. Pierce Auto Freight Lines, 327 US. 
515, 66 S. Ct. 687, pages 528, 529, 580 (1946) Cf. U.S. v. 
Abilene and S. R. Company, 265 U.S. 274, 286-290, 44 S. Ct. 
565, 568-570 (1924); Interstate Commerce Commission v. 
Louisville and Nashville R. Company, 227 US. 88, 93, 94, 33 
S. Ct. 185, 187, 188 (1913). 


The Ninth Circuit decision, in the previously cited U.G.I. 
case which created the concept of suspect price points 
out the legal error in failing to consider these particular 
Trunkline sales.*° 


Judge Hamley, speaking for the Ninth Circuit, addressed 
himself to a contention by U.G.I. that prices in proceedings 
to which it or P.S.C. were denied the right to participate 
should not be considered in determining a price line. This 
attack was aimed directly at the six 20¢ Trunkline sales 


34R, 7294. It should be noted that no appeal was ever taken of the 
Texaco Seaboard opinion. 


$5 U.GI. vV. FP.C., 283 F. 2d 817, 832, 
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permanently certificated in District No. 3% as to which a 
Petition for Review was then pending in this Court.” 


The opinion stated: 


‘‘The objection is not abstract * * * U.G.I. asserts 
that 16 schedules were certified in four proceedings in 
which U.G.I. and N.Y. were denied the right to par- 
ticipate.’8* 


But that decision is clear and specific that such fact did 
not make these sales suspect. They were relevant, compar- 
able, and current for an ‘‘in line’’ price determination: 


‘‘Where such a denial of the right to participate in 
prior proceedings has not been judicially challenged, 
the fact of denial should not preclude the Commission 
from referring to the initial price therein certified 
in the process of fixing a line in a subsequent proceed- 
ing. This is true because if not judicially challenged 
a Commission order excluding participation by others 
must be taken as correct. 

‘‘Where, however, denial of the right to intervene in 
the earlier proceedings is being questioned in the 
courts the rate schedules certificated in that proceed- 
ing ought not to be so utilized.’ (Page 825 and see 
fn. 8) (Emphasis added) 


As mentioned above, the ‘‘questioned right’’ referred to 
in the Ninth Circuit case, was that determined adversely 
to New York by this Court in P.S.C. of N.Y. v. F.P.C., 
supra. An unsuccessful challenge of an order denying 
intervention certainly makes the order of certification in- 
volved no more suspect than no challange. Neither the 
unsuccessful challenge nor lack of challenge has any legal 
effect. Thus, in the language of the Ninth Circuit Court 


36 Trunkline Gas Company, et al., Docket No. G-15394, et al., Opinion No. 
321, 21 FPC 704, issued May 22, 1959, Rehearing denied July 22, 1959, 22 
FPC 110. 

87 Petition for Review was finally dismissed (15365) sub nom. P.S.C. of N.Y. 
v. F.P.C., 109 U.S. App. D.C. 66, 284 F. 2d 200 (1960). 


38U.GI. v. FP.C., supra, page 825. The six 20¢ sales to Trunkline were 
a part of the 16 schedules. 
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the orders in Opinion No. 321 certifying the Trunkline 
sales ‘‘must be taken as correct’? and should not be 
‘“‘precluded”’ from an ‘‘in line’’ determination in a ‘‘sub- 
sequent’? proceeding. It was clear legal error for the 
Commission here to refuse to fully consider these 20¢ 
Trunkline certificated prices in determining the comparable 
‘cin line’? price. The prejudice and reversible nature of 
such error is acknowledged by the Commission itself. (R. 
7294.) 


The previously shown certificate array table for the Pre- 
Statement period is shown again, modified only by the 
addition of the 20¢ price contracts permanently certificated 
and previously eliminated by the Commission from con- 
sideration in the determination of the ‘‘in line’’ price. A 
direct comparison can be made of the effect of including 
and excluding such 20¢ sales. 


DISTRIBUTION OF PRICES PERMANENTLY CERTIFICATED 
(Dated 1-1-58 through 9-27-60) 
Estimated 


Total Initial Number First Month Percent of 
Price (¢) of Sales Volumes (Mef) Total Volume 


q@) (2) 
without with 20¢ 
20¢ sales sales 


4.50 
4.35 
2.28 
1.69 
3.38 
4.95 
3.60 
11.07 
2.25 
6.23 
36.31 
19.28 
0.08 
0.03 


2,666,016 
1,515,650 


4,181,666 
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Volumes under the 20¢ price constitute 36.25 per cent of 
all volumes permanently certificated not subject to court 
review. Under the highest level of prices not suspect, the 
‘tin line’’ price for this period must be 20¢ per Mef. With 
such inclusion, nearly one-half of all gas volumes are sold 
at prices higher that the determined price line. The 
weighted average price for all sales is 16.9¢ per Mcf. Under 
no circumstance can a Pre-Policy Statement price line of 
16¢ per Mef be found proper. This finding should be 
reversed. 


C. The Undisclosed Basis of Conclusions as to the Weight 
Given to Temporary Certificate Sales and the Disregard 
of Actual Volume Data When Available Cannot be Justi- 
fied by the Expertise Offered Here. 

(1) Temporary Certificate Prices Should Have 
Been Included in the Certificate Price Array. 

The Commission, based on 71 contracts and estimated 
monthly volumes amounting to 3,794,771, determined the 
“in line’’ price of the period 1958-1963. It did not consider 
temporary certificate prices and related volumes taking 
place in District No. 3. Such elimination disregards the 
instant 32 contracts with flowing volumes amounting 
to 16,484,300 Mef at 14.65 p.s.ia.2® The ‘‘in line’’ price 
determined for these 32 sales is thus based on a line 
constituting only about one-fifth of the volume of sales 
herein. The Commission, in Opinion No. 422, Amerada 
Petroleum Corp., supra, stated that the Examiner had com- 
mitted ‘‘a basic error’? when he confined his consideration 
to the relatively few noncontested permanent certificates 
granted during the time period there involved. By so 
doing, the Commission stated, the Examiner had ignored 
the bulk of the evidence and it found: 


“‘Tt is not by chance that with the single above-noted 
exception the only permanent certificates granted dur- 
ing the period were at prices of 15 cents per Mef or 


39 Exhibit No. 5, page 9, R. 1498. 
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lower, because all applications for higher prices were 
opposed by some or all of the intervenors herein. If 
these permanent certificates are to control then the 
‘in line’ price for sales representing over seven times 
the minimal volumes of gas permanently certificated 
during this period is being determined, not upon con- 
sideration of the hearing record but by the unreview- 
able fiat of the intervenors.’’ 31 FPC 623, 632. 


The Commission heeded the admonition of the Ninth Cireuit 
U.G.I. case that the price line should reflect current 
conditions under which substantial sales were being made. 
Thus it was held that it would be ‘‘manifestly improper to 
base ‘in line’ prices upon the initial prices permitted in 
those few isolated and inherently nonrepresented sales 
whose total volume does not even begin to approach the 
amount of natural gas production involved.’ As a result 
the Commission, in that case, not only looked to permanent 
certificate prices, but temporary certificate prices and 
volumes flowing thereunder. Here the Commission seems 
to commit the very error it corrected and thereby avoided 
in its Amerada Opinion.** 


The price line determined does not reflect current condi- 
tions in the industry under which substantial amounts move 
in interstate commerce by reliance on permanent certificates 
only. 


(2) Actual Volumes are More Reliable Than Estimated 
Volumes in an “In Line” Price Determination 
The Commission acknowledged* that the use of actual 
volumes for the Pre-Statement period tends to increase the 


40 Amerada, supra, 31 FPC 623, 633. 
41 The Ninth Cireuit U.GJ. decision, supra, warned of such a happening 
when it stated: 


«‘The limitation urged by U.G.I. can well defeat the objective by restrict- 
ing the comparison to a small number of contracts under which little gas 
moves today. It could, in fact, require a rollback of prices having no 
current relevancy.’’ (page 824) 


42 R. 7296. 
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percentage of the 20¢ gas sales but refuses to use volume 
date where available. 


“<In any case, we are of the opinion that the monthly 
estimates are an appropriate method by which to de- 
termine the relative importance of the gas sold in each 
price category.’’ (R. 7296) 


The requirements that the price line reflect current con- 
ditions in the industry and prices at which substantial 
volumes of gas flowing in interstate commerce does not 
refer to estimated billing statements but actual volumes 
when available. The Commission in its Opinion No. 436“ 
used a combination of actual delivered volumes and esti- 
mated volumes in its determination of ‘‘in line’’ price.“ 
There is no evidence in this record that estimated volumes 
accurately reflect or bear any relation to the volumes of gas 
delivered under the respective contracts. In fact, the 
Staff Witness Jones admitted that had actual volume data 
been available to him, he would have used it rather than 
the estimates. His desire for uniformity by using estimates 
rather than actual volumes when available* does not appear 
to be logical or persuasive. 


The preference for actual delivery data over estimated 
data can hardly be disputed.. The unreliability of such 
estimates has been recognized: 

‘‘However, first month’s volumes which are in fact 
only seller’s preliminary estimates are frequently in- 
consistent with regard to subsequent actual and re- 
ported deliveries.”? (page 1204) Sun Oi Co., et al., 
32 FPC 1193, 1204 (1964). 


It would appear, therefore, that Staff Witness, the Ex- 
aminer, and the Commission, in an effort to acquire con- 
sistency, have not determined the price at which substan- 
tial volumes of gas flow in interstate commerce. It 


43 Union Texas Petroleum, et al., Opinion No. 436, 32 F.P.C. 254 (1964). 


44 Union Texas Petrolewm, supra, 261. 


45 Actual volume data was available through the year 1961 and possibly 
1962. 


23 


certainly would be more accurate to use actual data where 
available and estimated data only where actual data was 
not available. 


Tabulated below is the prior certificate array table re- 
produced above showing sales and estimated first month 
volumes to which columns showing 1962 monthly average 
actual volumes and percentages derived from Exhibit 10, 
Schedule 1 have been added (R. 1558). A comparison shows 
clearly the unreliability of estimated volumes. 


DistRIBuTION OF Prices PERMANENTLY CERTIFICATED 
(Dated 1-1-58 through 9-27-60) 


Monthly 
Total Estimated Percent Average of Percent 
Initial Number First Month of Total 1962 Actual of Total 
Price (¢) of Sales Volume (Mef) Volume Volume (Mcf) Volume 


Less than 
10.0 
13.5 
14.0 
14.2 
14.4 
14.5 
14.6 
15.0 
15.1 
15.2 
16.0 
16.2 
17.5 
18.0 
20.0 


120,000 2.87 120,000* 
116,100 2.78 
60,750 
45,000 
90,000 
132,000 
96,000 
295,075 


920,362** 
151,580 
1,639 
. 2,767 
1,515,650 1,962,306 


53 4,181,666 . 3,974,797 


| OMe Ph OH OL RE 09 0009 


* Estimated volumes. 


**3 sales actual 672,362 Mcf 
1 sale estimate 248,000 


920,362 


Thus, based on actual volumes of sales it is clear that nearly 
one half of all volumes of gas for this period were sold 
at 20¢ per Mcf and necessarily that was the ‘‘in line’’ 
price. The Commission erred in finding otherwise. 
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(3) Precise Adjustment to the Average Weighted 

Price by Acknowledgement to Temporary Sales 

and Discounted 20¢ Permanent Certificates is Error 

‘When Based on Only Undisclosed Expertise 

Petitioner’s 1959 17.5¢ contract in Docket No. G-20359 

was executed two months after Opinion No. 321 in which 
competitive price levels for District No. 3 ranged from 
17.5¢ to 21.5¢ per Mef.** 


“The record contains uncontradicted testimony that 
the current competitive level of prices in Brazoria and 
Galveston Counties (Railroad District No. 3) is 20¢ 
per Mef and that the demand for gas for intrastate 
users in this highly industrialized area at this price 
is so great that Trunkline would not be able to buy 
any significant reserves at lower prices.’’ (page 718) 


By a method not disclosed it was determined that con- 
sideration of the discounted 20¢ Trunkline sales, contract 
prices, and temporary certificates justified the 16¢ ‘in line’’ 
price’? for the Pre-Statement period, a precise upward 


adjustment from the 15.16¢.average weighted price of only 
84¢ per Mef. 


By the same method the Commission found that consider- 
ation of the large volume of permanently certificated 18¢ 
sales, contract prices, temporary sales, and the fact that 
43 per cent of the gas had been certificated at prices higher 
than 17¢, justified the ‘‘in line’’ price of 17¢ per Mef for the 
Post-Statement period, a precise upward adjustment from 
the 16.17¢ average weighted price of only .83¢ per Mef. 


The inclusion of imprecise considerations of contract 
prices, temporary prices, and discounted 20¢ sales volumes 


46 Trunkline Gas Company, supra, page 718. Decision now final. 


47 The restricted certificate tables still show that for this period 60 per cent 
is at or above 15.16¢, 55 per cent at or above the determined ‘‘in line’? price, 
and 36 per cent of all volumes at the 16¢ level. 


48 For the Post-Statement period, 58 per cent of all gas is above the average 
weighted price and almost 43 per cent of all gas is sold at an 18¢ level. 
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as justification for the Commission determined ‘‘in line’’ 
price adjustments amounts to camouflage in order to avoid 
the charge of arbitrary and capricious action under an 
unexplained shroud of expertise and informed judgment. 
The strict methodology of certificating at the highest level 
remaining after the elimination of suspect price sales was 
followed in the Commission Placid Opinion No. 398, supra, 
approved by the Supreme Court in its U.G.I. v. Callery 
decision and must be followed here to find higher ‘‘in line’”’ 
prices for the two periods involved. 


Certificates through full hearings, settlements, and 
abridged proceedings have since been permanently issued 
at higher price levels. CATCO issued a mandate to hold 
the line but this is not authority to freeze prices at levels 
existing from many years prior. The Commission Opinion 
below recognized this: 


“In recent in line proceedings all or a greater part 
of the sales under temporary certificates in the area 
have been included and sales at issue would go unrep- 
resented in determining the line if they are given no 
consideration. Furthermore, if we based our determi- 
nation wholly on permanent certificates, the result 
would be a freeze of the price line, and the proceeding 
would accomplish nothing.’? (R. 7294) 


Also in Amerada, Opinion No. 422, supra, relying on the 
Ninth Circuit U.GI. case: 


“The Supreme Court in CATCO emphasized the neces- 
sity for the Commission to scrutinize the level of initial 
rates, to make sure they are in line and will not trigger 
a further escalation of producer prices. Holding the 
line in the present market means stopping unjustified 
escalations of field prices; it means price stability. It 
does not mean that, irrespective of evidence to the 
contrary, an absolute price freeze is to be imposed 
until some future date when area proceedings ulti- 
mately establish just and reasonable rates.’”? (31 
FPC 623, 633) 
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The Statement of General Policy 61-1, issued on Sep- 
tember 28, 1960, proposed to set standards for initial 
producer filings: 


‘‘These standards will serve as a guide to us and to 
instant parties in determining whether proposed initial 
rates should be certificated without a price condition 
and whether proposed rate changes should be accepted 
or suspended.’’ (page 1) 


The area guideline price for District No. 3 was set at 18¢ 
per Mcf*® it reflected the Commission belief as to what was 
the proper price for certification. Petitioner’s 1714¢ ap- 
plications in Docket No. G-20359 and Docket No. C163-584 
are below this figure and existing nonsuspect certificate 
price levels and therefore should be considered to be ‘‘in 
line’’, 

Despite Callery, prior Commission opinions and their 
Statement of General Policy, the Commission refused to 
include (1) the 20 cent nonsuspect sales; (2) temporary 
certificates; or (3) use actual volumes where available in 
the public files of the Commission or in this record to ar- 
rive at the average weighted price. The Commission there- 
by committed error. 


When the Commission further concludes that the ‘‘in 
line’’ price should be .84¢ per Mef higher than the average 
weighted price, or a total of 16¢, for the Pre-Statement 
period, and .83¢ higher than the average weighted price, 
or a total of 17¢ per Mef, for the Post-Statement period, 
without disclosing its method or reasoning, it has com- 
pounded its error. 


The method of determining the ‘‘in line’’ price approved 
by the Supreme Court in the Callery case restricts the 


49 Later reduced to 17¢ by the Sixth Amendment issued March 27, 1963, 
a date subsequent to the contracts in Petitioner’s dockets. 


50 Constituting 36 per cent of the estimated first month sales volumes or 
66 per cent of the 1962 actual volumes flowing in the Pre-Statement period. 
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Commission to a far greater degree than the method 
applied below. If cost and economic evidence offered by 
the producers to show why the proposed price might be 
justifiable, though out of line, is to be properly excluded 
from the record, if the price certificated must be ‘‘in line”’, 
if the only evidence to be reviewed will be field price data 
in order to determine the ‘‘in line’’ price at the highest 
level of prices after the elimination of suspect prices, then 
expertise and informed judgment is no longer broad and 
unfettered. The average weighted price, as derived, is in 
error and conclusions on how certain adjustments are to 
be made to arrive at the ‘‘in line’’ price are without record 
support, substantial evidence, or sufficient explanation. The 
courts have been clear that the evidence of record and the 
proper findings of fact must relate to the conclusion of the 
Commission. 


The subsequent adjustments to arrive at ‘‘in line’’ prices 
are naked conclusions without adequate explanation or 
development. The Commission’s findings must be sup- 


ported by evidence on the record. Northeast Airlines Inc. 
v. C.A.B., 331 F. 2d 579 (1 CCA, 1964) remanded a Board 
opinion for failure to develop rational reasons for its 
actions and forcing the court to speculate on the weight 
and basis for the Board’s conclusions: 


‘ce * * while we know that the Board refused to extend 
Northeast’s certificate, we cannot be sure of the basis 
on which the Board rested its refusal. (at 586) * * * 
There should be no room for this dispute. Courts 
ought not to have to speculate as to the basis for an 
administrative agency’s conclusion. Indeed, to pre- 
vent just such speculation, Section 8(b) of the Ad- 
ministrative Procedure Act, 5 U.S.C. Section 1007(b), 
provides that all agency decisions shall include not 
only the appropriate rule, order, sanction, relief or 
denial thereof, but also findings and conclusions ‘as 
well as the reasons or basis therefor, upon all the ma- 
terial issues of fact, law, or discretion presented on the 
record. (at 586) * * * We must assume that the 
Board gave at least some weight to each of its reasons, 
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how much, of course, except with respect to aid to 
Eastern, we cannot tell. Viewed in this light the de- 
cision of the Board cannot stand. (at 587) *** We 
do say that good and sufficient reasons ought to be 
given for robbing Peter to pay Paul.’’ (at 588) (em- 
phasis added) 


The prior use of actual volumes under the different price 
levels, and the use of temporary certificates and the refusal 
to apply such methods in the proceeding below, cannot be 
justified under a veil of expertise. Particularly is this 
error when there are not sufficient record findings to sup- 
port such conclusions and there is acknowledgement that 
the exclusion of actual volumes and temporary prices drives 
down the weighted average price. There must be a rational 
link between the facts and the conclusions and no degree 
of expertise can bridge the gap. The Supreme Court in 
Burlington Trunk Lines, Inc. v. U. 8., 371 U.S. 156 (1962), 
held that an agency must justify its orders and choice of 
remedies and discretion, without a proper basis, cannot be 


upheld by a reviewing court. 


‘‘Eixpert discretion is the lifeblood of the administra- 
tive process, ‘but unless we make the requirements for 
administrative action strict and demanding, expertise, 
the strength of modern government, can become a 
monster which rules with no practical limits on its dis- 
cretion’. New York v. United States, 342 US 882, 
884, 96 L.ed 662, 663, 72 S. Ct. 152 * * * The Commis- 
sion must exercise its discretion under Section 207(a) 
within the bounds expressed by the standard of ‘public 
convenience and necessity.’ Compare id 346 US at 
91. And for the courts to determine whether the agency 
has done so, it must ‘disclose the basis of its order’ 
*** The agency must make findings that support its 
decision, and those findings must be supported by sub- 
stantial evidence. * * * [A] simple but fundamental 
rule of administrative * ** is * * * that a reviewing 
court, in dealing with a determination or judgment 
which an administrative agency alone is authorized to 
make, must judge the propriety of such action solely 
by the grounds invoked by the agency. If those 
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grounds are inadequate or improper, the court is pow- 
erless to affirm the administrative action * * *’’ (em- 
phasis added) 


The Commission has restricted itself in this precise area 
by developing a defined mathematical price line formula in 
which field prices and volumes not held suspect by court 
interpretation go towards the computation of the ‘‘in line’’ 
price. The Commission representation to the Supreme 
Court that the ‘‘in line’”’ price is ‘‘the highest existing 
level of prices after elimination of suspect prices’’ and the 
subsequent approval of such method by the Supreme Court 
in the Callery case, obligates the Commission to follow such 
method in all Section 7 proceedings where sufficient field 
price evidence exists. When certain prices not suspect by 
any court interpretation are excluded by the arbitrary and 
capricious acts of the Commission materially affecting 
thereby the price determination, the reviewing court is 
called upon to correct or remand to the Commission for 
further hearings. 


IL. DEFERMENT OF REFUND DETERMINATION 


Petitioner bound itself to the interstate market when 
it chose to commence deliveries under its Docket No. 
G-20359 in reliance upon the Commission Order granting 
an unconditioned temporary certificate. The Commission 
has stated, ‘‘where the price charged under the temporary 
certificates is greater that the ‘in line’ prices here pre- 
scribed, we shall defer determination of whether refunds 
should be ordered.’*? When and if such refunds should 
be ordered, Petitioner reserves the right to question any 
order aggrieving it before the Commission or the courts. 


51 R. 7299, 
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Ill, PROPER INTEREST RATE ON COMMISSION ORDERED 
RETAINED REFUNDS 


The Commission, in its Ordering Paragraphs (D), (E), 
(F) and (G),*? dealt with the filing rate reductions, refund 
computations and reports of refund amounts to be retained 
or escrowed at the election of Petitioner. For the conveni- 
ence of the court, Paragraphs (D) through (G) are re- 
produced below as modified by the Errata Notice of Oc- 
tober 7, 1965, the Order Denying Rehearing and Granting 
Stay issued November 17, 1965 and the Erratum Notice of 
November 24, 1965. 


“‘(D) Within 60 days from the date of issuance of 
this order each of the applicants receiving certificates in 
paragraph (A) hereof, whose proposed total initial 
price exceeds the limits set forth in paragraph (B) 
shall file a supplement to its presently filed rate sched- 
ule, related to its respective application, reflecting the 
conditioned price as the total initial price in lieu of 
the higher initial price provided in the contract. The 
filings of Superior Oil Company in Docket No. C163-584 
and Pan American Petroleum Corporation in Docket 
No. C1I63-1445 shall be effective from the date delivery 
began until lawfully changed in the manner provided 
by the Natural Gas Act. The filings of all other pro- 
ducers shall set forth the initial rate here prescribed, 
and shall be effective from the date of this order until 
lawfully changed in the manner provided by the Nat- 
ural Gas Act, and subject to any such lawful changes 
which are the subject of other proceedings before the 
Commission. In making the required filings, appli- 
cants need not comply with the detailed submittal pro- 
visions of Section 154.94(f) of the Regulations under 
the Gas Act.’’ 


‘¢(E) The Superior Oil Company in Docket No. CI63- 
584 and Pan American Petroleum Corp. in Docket No. 
CI63-1445 shall compute amounts to be refunded to 
Florida Gas Transmission Co. The refund shall in- 
clude the difference between the amount charged and 
collected from Florida Gas and 17 cents per Mef ap- 
plied to all volumes paid for by Florida Gas from the 
date of the first delivery of natural gas under tempo- 


52 R. 7300-7301. 
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rary authorization until the rates prescribed by Para- 
graph (D) are effective. Interest shall be included at 
a rate of 7 per cent per annum to the date of this order. 
Within 90 days from the date of this order Superior 
and Pan American shall submit a report to the Com- 
mission, and serve a copy on Florida Gas, setting forth 
the amount of refund related to each subject rate 
schedule (showing separately the principal and ap- 
plicable interest), the basis used for such determina- 
tion, the period covered, and a letter from Florida Gas 
agreeing to the corrections of the amounts. 


‘Within 90 days after judicial affirmance of Opinion 
No. 475, Superior and Pan American shall submit a 
supplemental report applicable to the excess charges 
collected between the date of issuance of Opinion No. 
475 and the effective date of the reduced filings, with 
interest computed at the rate of 7 per cent to the date 
of such rate filings. 


‘“«(F) Superior and Pan American shall retain the 
amounts shown in the report required under paragraph 
(E) above, subject to further order of the Commission 
directing the disposition of those amounts. 


“©(G) If Superior and Pan American elect to com- 
mingle these retained refunds with their general assets 
and use them for their corporate purposes, they shall 
pay interest thereon at the rate of 44% per cent per 
annum on all funds thus available from the date of 
this order to the date on which they are paid over to 
the person ultimately determined to be entitled thereto 
in a final order of the Commission.”’ 


In the Commission Order denying rehearing, issued No- 
vember 17, 1965, the date for making the filings required 
by Paragraph (D) was postponed until 60 days after judi- 
cial review of Opinion No. 475 became final. As a result, 
the only legally effective rate is that presently filed with 
and accepted by the Commission. Such rate cannot be 
changed and is the only rate authorized to be collected. 


33 Socony Mobil Oil Co. v. Brooklyn Union Gas Co., 299 F. 2d 692, 694 
(5 CCA 1962); Hope Natural Gas Co. v. F-P.C., 134 F. 2a 287, 311 (1943) ; 
Montana-Dakota Utilities Co. v. Northwestern Pubdlic Service Co., 341 US. 
246, 251 (1951). 
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By Commission Order denying rehearing and subsequent 
Erratum Notice of November 24, 1965, the initial Ordering 
Paragraph (G), providing for a 4% per cent rate on 
amounts collected subsequent to the date of this order, 
was amended to read that amounts collected in excess of 
the 17¢ price subsequent to the date of this order would 
be subject not to the 4% per cent interest rate but rather 
to a 7 per cent interest rate. Previously, rate reduction 
filings under Paragraph (D) down to the 17¢ price level 
were stayed by the November 17, 1965 order. 


Petitioner, in addition to requesting a stay of Paragraph 
(D), also requested a stay of Paragraphs (E), (F), (G) 
and (H) which controls the handling of refund amounts 
pending further order of the Commission.* Such request 
was denied by the Commission Order Denying Rehearing, 
issued November 17, 1965.5 As a result, it is sub- 
mitted that Paragraph (G), allowing Superior (and Pan 
American) to elect to commingle retained funds, ordered by 
the Commission, with their general assets at a rate of 414 
per cent per annum or to establish an escrow account with- 
out any interest obligation in accordance with Paragraph 
(H) is in direct conflict with Paragraph (E) which re- 
quires on those amounts collected in excess of 17¢ subse- 
quent to the date of the issuance an interest rate of 7 per 
cent per annum. Petitioner is denied the opportunity to 
reduce its rates and avoid the 7 per cent interest obliga- 
tion.** Petitioner is further directed to hold such amounts 
until judicial review has been completed. 


54 Application for Rehearing, Brief on Refund Issue and Motion for Stay 
filed October 22, 1965. (R. 7465). 


55 BR, 7504. 


56.A reduction in rate from 17.5¢ to 17.0¢ per Mef, subject to final judicial 
review herein, has been filed with the Commission on March 7, 1966 to avoid 
excessive interest charges despite the stay of Paragraph (D) until 60 days 
after judicial review. 
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Such inconsistency places Petitioner in the position of 
not knowing whether it is subject to a 414 per cent interest 
rate if it elects to commingle or a 7 per cent interest rate 
as provided in Paragraph (E). 


Modification of the opinion below is necessary to resolve 
the conflict between Paragraph (E) and Paragraph (@) 
calling for respective 7 per cent or 414 per cent interest 
rates on amounts collected in excess of 17¢ per Mef subse- 
quent to the date of the issuance. The proper rate of 
interest should be 4% per cent. 


A 4% per cent rate of interest was found by the Com- 
mission to be proper in similar circumstances in their land- 
mark Permian Basin Area Rate Proceeding Opinion, 
AR61-1, et al., issued August 5, 1965. 


A 7 per cent interest rate would be punitive and 
discriminatory. This is particularly so when similar 
retained amounts by producers in Opinion No. 468 bear a 
4% per cent interest rate. 


The Tenth Circuit Court of Appeals acting on motions 
to stay certain ordering paragraphs of Opinion No. 468 
granted a stay of such paragraphs and determined that a 
4% per cent interest rate was the proper amount.” 


‘‘Amounts so collected in excess of the base area rates 
** * may be commingled with company assets or paid 
in escrow in accordance with the escrow provisions 
of Paragraph (J). If there is commingling, any and 
all refunds shall bear 4% per cent from the date of 
collection (Sept. 1, 1965) to the date of payment of 
refund.’’ 


This Court is requested to resolve the conflicting interest 
rates in Paragraphs (E) and (G@) and direct, if any in- 


57 Petition to Review of Order of the Federal Power Commission, Skelly 
Oil Company, et al., Nos. 8485 et al. (10 CCA 1965). 
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terest rate is to be imposed on such retained amounts, that 
if commingled no greater than a 41% per cent interest rate 
be imposed on amounts collected from date of ascertain- 
ment until refunded. 


CONCLUSION 


For the foregoing reasons, Petitioner respectively sub- 
mits that Opinion No. 475 be modified by elimination of 
the price conditions therein contained or the orders therein 
be vacated and remanded to the commission with directions 
consistent with the above. 


Respectfully submitted, 
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Washington, D. C. 20006 
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INTRODUCTION 


This brief is submitted on behalf of Skelly Oil Company, 
Callery Properties, Inc., Shell Oil Company, Pan American 
Petroleum Corporation, Humble Oil & Refining Company, 
W. S. Kilroy, e¢ al., and Kilroy Properties, Inc., and H. L. 
Hawkins & H. L. Hawkins, Jr. (Intervenor-Respondents),’ 
each of whom has been granted intervention in this pro- 
ceeding.” 


This is a proceeding brought by the Public Service Com- 
mission of the State of New York (PSC), pursuant to 
Section 19(b) of the Natural Gas Act (Act)? to review 
Opinion 475‘ of the Federal Power Commission (Commis- 
sion), issued September 22, 1965, in H. L. Hawkins & H. L. 
Hawkins, Jr., Operator, et al., Docket Nos. G-18077, et al.® 
By Opinion 475, the Commission granted certificates of 
public convenience and necessity to Intervenor-Respond- 
ents and other applicants. The Commission’s order deny- 
ing rehearing was issued November 17, 1965.° 


COUNTER-STATEMENT OF THE CASE 


The proceedings below relate to thirty-six applications 
for certificates of publie convenience and necessity filed by 
independent producers seeking authorization to sell nat- 
ural gas to interstate pipeline companies in Texas Rail- 
road District No. 3.7. Intervenor-Respondents were appli- 


1 The designation ‘‘Intervenor-Respondents’’ is intended to comprehend only 
those intervenors for whom this brief is filed. 

2By orders issued January 4, and 26, 1966, this Court granted the peti- 
tions to intervene previously filed by the several Intervenor-Respondents herein. 

8 Act of June 21, 1938, 52 Stat. 821, 831, as amended, 15 U.S.C. 717, 
717r(b) (1958). 

4R. 7288-7316. 

5 Accordingly, all ‘‘R. ——’’ citations herein refer to the record in 
Hawkins as opposed to the record in Sinclair OU § Gas Co., et al., Docket 
Nos, G-16760, et al., which is also before this Court and the record for which 
is printed with the record in Hawkins in a single Joint Appendix. 

oR, 7504-08, 

7 Texas Railroad District No. 3 consists of 29 counties along the Gulf 
Coast in Texas extending from the Louisiana border to a point approxi- 
mately 100 miles south of Houston, Texas. 
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cants below and received certificates of public convenience 
and necessity authorizing their respective sales. PSC 
filed a petition for review on November 19, 1965, seeking 
reversal of the Commission’s action. PSC contends that 
the Commission erred on three grounds. First, it argues 
that there is no proof that the gas sold by Intervenor- 
Respondents and other producer-applicants below is needed 
by the pipeline-purchasers. PSC also argues that the cer- 
tificates should have been conditioned to forbid sales at 
levels in excess of 15.0 cents per Mcf. Finally, PSC alleges 
that the Commission erred in deferring its decision on 
whether it would order to be refunded any amount collected 
by producers pursuant to unconditioned temporary cer- 
tificates. 


As real parties in interest, Intervenor-Respondents filed 
separate petitions to intervene in opposition to the con- 
tentions raised by PSC. We shall show that all of the 
contentions of PSC are without substance. 


Procedural History 


The producer applications which formed the subject 
matter of the proceedings before the Commission involved 
long-term contracts for sales to interstate pipeline com- 
panies of natural gas produced in Texas Railroad District 
No. 3. These contracts were executed over a six-year span 
from September 16, 1958, to October 1, 1963. Twenty-one 
of the contracts were executed prior to issuance of the Com- 
mission’s Statement of General Policy No. 61-1,° on Sep- 
tember 28, 1960, and sixteen were executed after that date 
(R. 7312-16).° The issues raised by these applications can 


824 FPC 818, as amended. 


9 The certificate application with regard to one of the contracts, involving 
a sale by Skelly Oil Company to Florida Gas Transmission Company, has 
been dismissed because the properties have been assigned to The Superior 
Oil Company (R. 7292-93). Correspondingly, the certificate issued to Su- 
perior included the sale of gas from these propertics (R. 7293). 

In addition, H. L. Hawkins & H. L. Hawkins, Jr., having sold the prop- 
erties involved in Docket No. G-18077 below, ‘‘are thus not applicants for 
a cortificate, but may be required to make a refund’’ (R. 7291). 
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best be understood in the context of the Commission’s 
regulation of independent producer certificate prices. <Ac- 
cordingly, it is appropriate briefly to review this regula- 
tory context before turning to a discussion of the proceed- 
ings at hand. 


The benchmark decision from which Commission cer- 
tificate policy is measured is Atlantic Refining Co., et al. v. 
Public Service Commission of New York, 360 U.S. 378 
(1959), the CATCO case. In that proceeding, the Supreme 
Court observed that ‘‘where the proposed price is not in 
keeping with the public interest because it is out of line 
or because its approval might result in a triggering of 
general price rises or an increase in the applicant’s exist- 
ing rates by reason of ‘favored nation’ clauses or other- 
wise, the Commission in the exercise of its discretion might 
attach such conditions as it believes necessary’’ (360 U.S. 
at 391). The Court did not, however, prescribe the stand- 
ards to be used by the Commission in fixing an ‘‘in-line’”’ 
price. Continental Oil Co., 27 FPC 96, 100 (1962). 


Thereafter, the Commission derived its ‘‘in-line’’ price 
test used in producer certificate cases. By application of 
this test, the Commission limits the price to be charged 
by a producer under a permanent certificate to an ‘‘in- 
line’”’ price determined by reference to similar sales in 
the area made under contracts executed during the same 
time period and under circumstances similar to those pre- 
vailing at the date of execution of the contract for which 
authorization is sought. Atlantic Refining Co. v. F.P.C., 
115 U.S.App.D.C. 26, 29, 316 F.2d 677, 680 (1963). In ap- 
plication of the ‘‘in-line’’ price test, the Commission has, 
for purposes of convenience and expedition, grouped many 
sales in each producing area for hearing and decision, usu- 
ally separate from proceedings relating to other produc- 
ing areas. It has been the Commission’s practice to de- 
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termine an ‘‘in-line’’ price applicable to all similar sales 
so grouped for decision.’® 


Another integral part of the Commission’s implemen- 
tation of its price policy is contained in its Statement of 
General Policy No. 61-1 and the several amendments there- 
to. The purpose of the Policy Statement, issued Septem- 
ber 28, 1960, is succinctly stated in its opening paragraph 
(24 FPC 818) :* 


‘“‘This statement establishing rate standards for in- 
dependent producers of natural gas is issued on our 
own motion and is based on our experience gained 
after six years of regulation of independent producers 
under the Natural Gas Act. By this statement and the 
appended area price schedules we will set standards 


10 See, ¢.g., Skelly Oil Co., et al., Opinion No, 362, 28 FPC 401 (1962), 
affirmed sub nom. Public Service Commission of New York v. F.P.C., 117 
U.S. App. D.C, 287, 329 F.2d 242 (1964), cert. denied, 377 U.S. 963 (1964) 
(Texas Railroad District No, 4); Texaco Seaboard, Inc., et al., Opinion No, 
383, 29 FPC 593 (1963) (Texas Railroad District Nos, 3 and 4); Placid 
Oil Co., Opinion No. 398, 30 FPC 283 (1963), reversed sub nom. Callery 
Properties, Inc, v. F.P.C., 335 F.2d 1004 (5th Cir. 1964), reversed sub nom, 
United Gas Improvement Co. v. Callery Propertica, Inc., 86 S.Ct. 360 (1965) 
(Southern Louisiana); Hassie Hunt Trust, Opinion No. 412, 30 FPC 1438 
(1963), appeal pending, Hil v. F.P.C. (Sth Cir. Nos, 21286 and 21578), 
(Texas Railroad District No, 2); Amerada Petroleum Corp., Opinion No. 
422, 31 FPC 623 (1964), appeal pending, Sunray DX Oil Company v. F.P.C., 
(10th Cir. Nos, 7781, et al.) (Texas Railroad District No. 4); Shell Oil 
Company, ct al., Opinion No, 434, 32 FPC 34 (1964), affirmed, California 
v. F.P.C., 353 F.2d 16 (9th Cir. 1965) (Arizona); Union Texas Petroleum, 
Opinion No. 436, 32 FPC 254 (1964), appeal pending, Pan American Petroleum 
Corp. v. F.P.C. (10th Cir. Nos. 7912, et al.) (Offshore South Louisiana) ; Sun 
Oil Company, ct al., Opinion No, 445, 32 FPPC 1183 (1964) (Mississippi) ; 
Edwin L. Cox, et al., Opinion No, 446, 32 FPC 1301 (1964) (Other Oklahoma 
area); Sinclair Oil g Gas Corp., et al., Opinion No. 476, FPC 
(September 22, 1965), appeal pending, Public Service Commission of New 
York v. F.P.C. (D.C, Cir. Nos, 19,800, et al.) (Texas Railroad District No. 2); 
and Turnbull g Zoch Drilling Co., et al., Opinion No. 478, FPC 
(September 30, 1965), appeal pending, Continental Ow Co. v. F.P.C. (5th 
Cir. Nos, 23,188, et al.) (Texas Railroad District No. 4). 

The Sinclair case, of course, is consolidated on review here. 


11 The Statement of General Policy, as amended, is sct forth in the Com- 
mission’s Rules of Practice and Procedure as Section 2.56 (18 CFR 2.56). 
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for initial and increased rate filings by producers for 
the sale of natural gas into interstate commerce. These 
standards will serve as a guide to us and to interested 
parties in determining whether proposed initial rates 
should be certificated without a price condition and 
whether proposed rate changes should be accepted or 
suspended.’’ (Emphasis supplied) 


In accordance with its stated purpose, the Policy State- 
ment established two schedules of prices, each schedule 
covering the twenty-three producing areas throughout the 
country, including Texas Railroad District No. 3 involved 
here. One schedule set forth the rates at which initial 
service would be authorized without a price adjustment con- 
dition. The other schedule, which is not relevant to cer- 
tificate proceedings, announced the price levels at which 
the Commission would accept, without suspension, price 
increases for gas already certificated. 


The Commission further elucidated its purpose in fixing 
its guideline prices for initial service when, in the Fourth 
Amendment to its Policy Statement, issued October 31, 
1961, it held (26 FPC 661, at 662) : 


“Our guiding purpose has been to arrive at a re- 
vised price which will enable the Commission to hold 
the line on new sales in the area at a level consistent 
with the public interest and, at the same time to enable 
producers to obtain authorizations which provide them 
a reasonable basis for proceeding with their opera- 
tions and furnishing needed supplies of gas.”’ 


Directly pertinent to these proceedings, the Commission, 
in the Sixth Amendment to the Policy Statement, issued 
March 27, 1963, noted that it had determined the ‘‘in-line’’ 
price for a group of sales in Texas Railroad District No. 3 
prior to September 28, 1960, to be 16.0 cents per Mef.¥ 
And, after careful re-examination of applicable court de- 


1229 FPC 590 (1963), referring to Texaco Seaboard, Inc., supra, 29 FPC 
at 598. 
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cisions and factors set forth in its original Statement of 
General Policy No. 61-1, the Commission announced a guide- 
line price of 17.0 cents per Mef for post-Policy Statement 
sales which would ‘‘enable the Commission to hold the 
line on new sales in this area at a level consistent with the 
public interest.’’* At the same time, the Commission con- 
eluded, the guideline level would ‘Senable producers to 
obtain authorizations which provide them a reasonable basis 
for proceeding with their operations and furnishing needed 
supplies of gas’? (bzd.). 


Further, when the Commission’s action issuing uncon- 
ditioned temporary certificates at or below its guideline 
levels was attacked, the Commission affirmed its hold-the- 
line policy, declaring :* 


‘While this case relates to the imposition of refund 
conditions in temporary authorizations already issued, 
we do not wish our determination here to be construed 
as indicating that we will normally impose such a con- 
dition if the applications for temporary authority 


were before us for the first time. On the contrary, as 
we made clear in our order in J. Ray McDermott, 
supra, in granting temporary authorizations at our 


area ceiling prices for producers to sell gas, pend-, 


ing the conclusion of the statutory hearing on the per- 


manent certificate, we have balanced the competing in- 
terests of producers and consumers (as well as given 
full consideration to the needs for certainty of the nat- 
ural gas companies and the public generally) by pro- 
viding that while the temporarily certificated price 1s 
not subject to refund, the price during this interim 
period cannot exceed our ceiling price and the pro- 
ducers may not file for any higher price authorized 
by their contract pending issuance of the permanent 
certificate. Our policy in this respect was clearly set 
forth in the Fourth Amendment to our Statement of 
General Policy No. 61-1 in which we reduced the South- 
ern Louisiana ceiling and observed that the Commis- 


1329 FPC 590. 
14 Amerada Petroleum Corp., 29 FPC 218, 220 (1963). 
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sion’s interim ceilings represent the Commission’s 
judgment of a ceiling which ‘will enable the Commis- 
sion to hold the line on new sales in the area at a 
level consistent with the public interest and, at the 
same time, to enable producers to obtain authorizations 
which provide them a reasonable basis for proceeding 
with their operations and furnishing needed supplies 
of gas.’?’’ (Emphasis supplied) 

In accordance with the foregoing policy, each of the In- 
tervenor-Respondents received a temporary certificate au- 
thorizing it to begin its sale. The impact of the Commis- 
sion’s hold-the-line policy is illustrated by its action with 
respect to eight of the applications in the consolidated pro- 
ceedings which proposed prices in excess of the guideline 
rates. In accordance with the Commission’s Policy State- 
ment, these eight sales were permitted to commence only 
under temporary certificates conditioned to reduce the ini- 
tial prices to the guideline level (R. 7315-16). Other pro- 
ducers received unconditioned temporary certificates be- 
cause their contract rates did not exceed the guideline 
levels. The unconditioned nature of these temporary cer- 
tificates is sharply underscored by the Commission’s action, 
as illustrated in Skelly Oil Company’s sale to Florida Gas 
Transmission Company in Docket No. G-20155, in expressly 
holding that the price collected under the temporary cer- 
tificate would not be subject to refund.” In the Skelly doc- 
ket, the Commission had originally issued a temporary 
certificate authorizing commencement of the sale at the 
contract price of 17.5 cents per Mef, subject to an express 
condition for possible refund of amounts collected in ex- 
cess of those determined, after hearing, to be applicable 
under the permanent certificate (R. 357). However, Skelly 
declined to accept a temporary certificate with such a con- 
dition for, as the record shows, it had an offer to sell the 
gas on the intrastate market (R. 357-58). Subsequently, 


15 R. 358; Coastal Transmission Corporation, et al., 26 FPC 677 (1961). 
Fifty-three other producers received unconditioned temporary certificates in 
the same order (id. at 686). 
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the Commission revised Skelly’s temporary certificate to 

eliminate the refund condition, stating (R. 358; 26 FPC at 

683) : 
“In issuing temporary authorizations to these pro- 
ducers, we will permit them to render service under 
their rate schedules without any conditions relating to 
initial prices where such prices are at or lower than 
those price levels set forth in our Policy Statement 
61-1, as amended. In cases where those levels are 
exceeded, the producers will not be allowed to collect 
the excess monies until an evidentiary record is made 
demonstrating that exceptions to our Policy Statement 
61-1 are required by the public interest.’? (Emphasis 
supplied) 


It is against this background that the Commission, by 
order issued March 30, 1964, consolidated for hearing the 
producer certificate applications in Texas Railroad Dis- 
trict No. 3 (R. 6227-37). Hearings were held in July, 1964. 
At the hearings, several of the producers who are inter- 
venors here sponsored an economic study of prices in the 
area, correlating the analysis to the ‘‘in-line’’ standards 
applied by the Commission in accordance with court prece- 
dents. This analysis shows the effect of current market 
conditions on prices during the period involved and derives 
the ‘‘in-line’’ price from an array of prices under long-term 
contracts executed under similar circumstances during the 
same time (R, 1488-1502). 

The producers also established by undisputed evidence 
that they had exeeuted contracts with pipelines provid- 
ing for the purchase of all of the gas involved, that the 
Commission had issued certificates authorizing construc- 
tion of the facilities necessary to attach the gas involved 
after finding the public convenience and necessity required 
the proposed additions to the gas supply of each of the 
pipeline-purchasers, that temporary certificates had been 
issued to the producers under which the sales involved had 
been commenced and the gas sold thereunder had been 
taken and used by the pipelines, and that the pipeline- 
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purchasers here involved are not in a ‘‘take-or-pay’’ posi- 
tion such as to require them to pay for gas which they are 
unable to take into their systems. (See, e.g., R. 1336-39, 
1621-4949, and 6777)."° 


Applicants also presented extensive evidence of intra- 
state prices in the area and the effect of such prices upon 
the entire price structure for the sale of natural gas.” 
Further, some applicants presented evidence, through com- 
pany representatives, as to contract negotiations, cost data, 
and the effect of acceptance of the unconditioned tempo- 
rary certificates.'® 


The Staff of the Commission also presented a statistical 
exhibit showing an array of certificated prices in District 3 
from 1954 to 1963 (R. 1421-42). 


PSC presented no evidence of any sort—none with re- 
spect to its contentions that there is no need for the gas, 
none with respect to the ‘‘in-line’’ price level, and none 
with respect to the ‘‘refund’’ issue.’® 


16 A provision common to gas sales contracts between producers and pipe- 
line companies is the ‘‘take-or-pay’’ provision pursuant to which a pipe- 
lino must, over a specified period—usually a year, take an average quantity 
of gas or pay for it. A make-up period is also provided when the pipeline 
company can take additional gas to make up for underproduction in carlier 
periods. The take-or-pay provisions protect produccrs against drainage 
and in some respects are analogous to capacity or demand charges in a 
pipeline company’s rates. The Commission has initiated a general rule-making 
proceeding where it is considering the public interest aspects of take-or-pay 
provisions in gas sales contracts. See 26 Fed. Reg. 4615 (1961). 


17 See, ¢.g., R. 212, 235, 312-28, 701-02, 981-82, 1474-86, 1488-1502, and 
7299. 


18 See, ¢.9., R. 182, 253-60, 280-84, 294-98, 332-36, 340-47, 358-64, 1503-16, 
and 1531. 


19 Properly denominated, the question whether producers which have col- 
lected rates under unconditioned temporary certificates can, or should, be 
required to pay a portion of the revenues to their purchasers or other parties 
is a question of reparation of filed rates. The term ‘‘refunds’’ is more 
properly applied to tho situation where a seller collects a portion of its rates 
subject to a contingency for possible repayment such as when a seller 
collects an increased rate subject to possible refund in a Section 4(e) rate 
proceeding or an initial rate pursuant to an express refund contingency in 
a temporary certificate. 
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The Presiding Examiner issued his decision on Decem- 
ber 2, 1964, recommending that all certificates be issued 
subject to a condition that the rate to be charged prospec- 
tively be limited to a 16.0 cents per Mef (R. 6796). Pur- 
suant to direction of the Commission by order issued Octo- 
ber 13, 1964 (R. 6731), the Presiding Examiner did not 
pass upon the ‘‘refund’’ issue. Upon exceptions, filed by 
producer-applicants and by PSC, the Commission issued 
its Opinion 475 which is here under review. In that Opin- 
ion, the Commission found that the ‘‘in-line’’ price for 
contracts executed prior to issuance of its Statement of 
General Policy No. 61-1 on September 28, 1960, was 16.0 
cents (R. 7296). For the post-Policy Statement period, 
the Commission fixed an ‘‘in-line’’ price of 17.0 cents per 
Mef (R. 7297). 


The Commission also held that the producer-applicants 
were not required to present market evidence, other than 
proof of their gas sales contracts, since evidence of market 
demand is fully investigated in the pipeline purchasers’ 


proceedings (R. 7293). 


Also pertinent here, the Commission deferred determina- 
tion whether producers which had collected rates pursuant 
to temporary certificates containing no refund conditions 
should, nonetheless, be required to make ‘‘refunds’’ or 
reparations if those rates exceeded the ‘‘in-line’’ levels 
subsequently authorized under their permanent certificates 
(R. 7300). It did, however, authorize submittal of addi- 
tional briefs on this issue (R. 7304). 


The Commission’s order on rehearing issued November 
17, 1965, substantially affirmed the results reached in Opin- 
ion 475 (R. 7506). Subsequently, PSC filed its petition 
for review in this case, and Intervenor-Respondents filed 
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their several petitions to intervene opposing the conten- 
tions of PSC.” 


STATUTES, REGULATIONS, AND 
RULES INVOLVED 


The principal statutory provisions involved are Sections 
7 and 19 of the Natural Gas Act, 52 Stat. 824, 831 (1938), 
as amended, 15 U.S.C. 717f, 717r (1958). The relevant 
portions of these sections and others cited herein, as well 
as of those Regulations of the Commission cited herein, 
are printed in Appendix A hereto, infra, pp. 1a-7a. 


SUMMARY OF ARGUMENT 


A. PRESENT AND FUTURE PUBLIC CONVENIENCE AND 
NECESSITY REQUIRE PROPOSED SALES 

PSC makes the surprising argument that—although the 
gas purchased by pipeline companies from the producer- 
applicants under temporary certificates obviously has al- 
ready been consumed—the gas is not really needed. This 
contention is manifestly without substance. It ignores 
the reality that market requirements have been demon- 
strated in other proceedings in which PSC could have 
participated. Its claim here that there is no proof of need 
is a collateral attack upon the Commission’s orders in the 
pipeline cases where market requirements were fully 
explored. 


Furthermore, a temporary oversupply which may result 
in some difficulty in scheduling the purchases throughout 
a pipeline system cannot be equated, as PSC suggests, to a 
lack of need. A pipeline’s need—its market requirement— 


20 One producer applicant, The Superior Oil Company, also petitioned for 
review of Opinion 475 in Case No. 19,957. Subsequently, this Court, in a 
sua sponte order issucd March 7, 1966, consolidated Case No. 19,796 and 
Case No. 19,957 involving review of Opinion 475. It further consolidated 
these two cases with Case Nos. 19,800, 19,919, and 19,941 which scek review 
of Sinclair, an entirely different proceeding involving another area, Texas 
Railroad District No. 2. 
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is to serve its customers over an extended period. When 
the Commission issues certificates to pipeline companies to 
transport and sell gas in interstate commerce, it deter- 
mines both that a market exists and that the gas to supply 
the demand is under contract and its delivery is assured.” 
Moreover, the Commission’s practice gives due recogni- 
tion to the needs of the gas industry and the ultimate con- 
sumers it serves. For, once gas has begun its journey 
from the wellmouth, it continues to the burner tip in re- 
sponse to market demand. Responsible administration of 
the Act requires demonstration of that market demand 
only once. 


B. PSC’S PRICE PROPOSAL UNSUPPORTED BY “IN-LINE” 
PRICE TEST OR BY EVIDENCE 


The Commission’s ‘‘in-line’’ price determinations were 
made upon a sound legal foundation and are based upon 
substantial evidence. Indeed, the price levels could have 
been even higher than the 16.0-cent and 17.0-cent ‘‘lines’’ 


found by the Commission. 


PSC contends that an ‘‘in-line’’ price, once determined, 
cannot be changed even for subsequent periods of time. 
But this clearly is not the law, for it contravenes court 
directives that the ‘‘in-line’’ price must reflect current con- 
ditions in the industry. Aflantic Refining Co. v. F.P.C., 
supra, 115 U.S. App. D.C. 26, 316 F. 2d 677; and United 
Gas Improvement Co. v. F.P.C., 283 F. 2d 817 (9th Cir. 
1960), cert. denied, 365 U.S. S81 (1961). And, the parallel 
assertion that the Commission’s guideline prices and prices 
authorized in temporary certificates issued by the Commis- 
sion should not be considered is also without foundation. 
Public Service Commission of New York v. F.P.C., 117 
U.S. App. D.C. 287, 329 F. 2d 242 (1964) (Skelly), cert. 
denied, 377 U.S. 963 (1964) ; and United Gas Improvement 
Co. v. F.P.C., supra. On the basis of the foregoing 


21 Kansas Pipe Line g Gas Co., et al., 2 FPC 29 (1939). 
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‘“‘eurrent-conditions’’ test, the Commission was justified in 
making—if not required to make—separate ‘‘in-line’’ price 
determinations for the pre-Policy and post-Policy periods, 
thereby enabling it to consider together sales entered into 
at ‘‘about the same time’’ (115 U.S. App. D.C. at 29, 316 
F. 2d at 680) and to take into account the effect of the 
Policy Statement itself upon contract prices (117 U.S. 
App. D.C. at 292, 329 F, 2d at 247). 


PSC asserts that the ‘‘in-line’’ price should be 15.0 cents 
per Mef for both periods. To make this claim, however, it 
is necessary for PSC to mount a collateral attack upon 
three earlier Commission decisions establishing a pre- 
Policy price of 16.0 cents per Mef for District No. 3 and, in 
addition, to conjure out of whole cloth an alleged ‘‘in-line’’ 
price for the mid-1950’s. Sinee the Commission has never 
determined an in-line price for District No. 3 of less than 
16.0 cents per Mef, the price level urged here by PSC is 
nothing more than PSC’s arbitrary selection of a price 
acceptable to it. PSC’s tactics subvert the administrative 


process by using that process to eliminate from considera- 
tion prices above its own predetermined level. A previous 
attempt to impose such an ‘‘unreviewable fiat’? upon the 
Commission and the natural gas industry was rejected by 
the Commission.” 


Contrary to the unsupported assertions of PSC, the 
record reveals that price levels even higher than those 
found by the Commission are supported by substantial evi- 
dence. As we have noted, the Commission established 16.0- 
cent and 17.0-cent price levels, respectively, for the periods 
involved. But the undisputed evidence shows that similar 
sales—not suspect—in the same area at approximately the 
same time were certificated at 18.0 cents and 20.0 cents 
per Mef (R. 1480-83). Moreover, the Commission’s price 
levels apparently were arrived at without consideration of 
higher prices involved in similar sales made in the intra- 


22 Amerada Petroleum Corp., supra, 31 FPC at 632. 
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state market—a market with which the interstate markets 
must compete for future gas supplies. The record shows 
that intrastate sales have become a major factor in the 
price structure in District No. 3 and, if given proper weight, 
would require an even higher level than that found by the 
Commission. 


Cc. COMMISSION DID NOT ABUSE ITS DISCRETION IN 
DEFERRING REFUND ISSUE 


PSC asserts that the Commission erred in deferring 
action on the question whether producers who collected 
rates under unconditioned temporary certificates should 
be required to make refunds of amounts collected in excess 
of the permanently certificated price levels subsequently 
established. We submit, however, that the Commission’s 
decision to defer this issue constituted a proper exercise 
of its discretion in the administration of the Act in a man- 
ner most conducive to the public interest. Wisconsin v. 
F.P.C., 373 U.S, 294 (1963); F.C.C. v. WIR, The Goodwill 
Station, 337 U.S. 265 (1949); and Amax Petroleum Corp. 
v. F.P.C., 350 F. 2d 92 (10th Cir. 1965). 


The refund issue was deferred in order to establish a 
‘“‘more orderly’’ procedure and to ‘‘relieve participants of 
time and expense’’ in the event that it should ultimately 
be determined ‘‘that there is no refund issue as to some 
or all of the dockets’? (R. 6731-34).*5 And, indeed, it did 
develop that the ‘‘in-line’’ price level ultimately established 
had climinated the refund issue as to several dockets in- 
volved in the proceeding below. 


PSC also asserts, apparently, that refunds should be 
ordered immediately and without further proceedings be- 
fore the Commission. Although the Intervenor-Respond- 
ents deny the existence of any power on the part of the 
Commission to order refunds of amounts collected under 


23 Quoting Sinclair R. 3877 [Sinclair Oil g- Gas Co., 32 FPC 914, 915 
(1964) }. 
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unconditioned temporary certificates, we do not argue the 
point here for this question is not currently before the 
Court. It is sufficient to note, in response to PSC’s conten- 
tion, that under the circumstances of this case there is no 
authority for ordering refunds without a consideration of 
the equities involved. Cf. Public Service Commission of 
New York v. F.P.C., supra, 117 U.S. App. D.C. 287, 329 
F. 2d 242 (Skelly). The very basis of the remand in 
Skelly was to give the Commission an opportunity to con- 
sider additional evidence and balance the equities before 
deciding whether refunds could be ordered. Accordingly, 
since the evidence of record bearing upon the equity aspect 
of the refund question is incomplete, and since the Commis- 
sion has not yet passed upon the question, in no event may 
refunds be ordered in the present posture of this case. 


ARGUMENT 


A. PRESENT AND FUTURE PUBLIC CONVENIENCE AND 
NECESSITY REQUIRE PROPOSED SALES 

PSC makes the surprising argument that—although con- 
sumers obviously have already consumed the gas pur- 
chased by pipeline companies from the producer-applicants 
under temporary certificates—the gas is not really needed 
(Pet. Br. pp. 15-21). Ostensibly, PSC’s contention is that 
some pipeline-purchasers have—or at some past time had— 
a temporary oversupply of gas which required that they 
pay for gas which they could not take into their pipeline 
systems during the year in which payments were made. 
Therefore, PSC argues, the producers should not be certifi- 
cated to sell to pipelines under long-term gas purchase con- 
tracts (ibid.). 


But PSC’s argument is defective on at least two major 
grounds. First, even if it were true that some pipeline- 
purchaser had experienced a temporary oversupply, that 
fact alone does not forbid the statutory finding that the 
sales are required by the present and future public con- 
venience and necessity. Such a conclusion would ignore 
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the long-term nature of gas purchase contracts and is 
founded upon the unrealistic assumption that certificates 
authorizing producer sales should be based upon short- 
range requirements of today without regard to the needs of 
tomorrow. Accordingly, even if PSC were correct in its 
extra-record contentions with respect to the scheduling 
problems of some of the pipeline-purchasers, the larger 
aspects of the public interest determined by the Commis- 
sion would be unaffected. Further, the record shows no 
oversupply on the part of the pipeline-purchasers here in- 
volved. Moreover, there has been no showing that any 
pipeline has ever paid for gas not taken which it has not 
“‘made up’’ or expected to make up. 


PSC argues that certificates should not have been issued 
in these proceedings because, at least in the past, United 
Gas Pipe Line Company, Trunkline Gas Company, and 
Florida Gas Transmission Company may have had to pay 
for gas which could not be taken in the year it was paid 
for. Notably, however, not even PSC claims that Natural 
Gas Pipeline Company experienced such scheduling prob- 
lems. Thus, its ‘‘need’’ argument does not extend to that 
purchaser and if any validity were ascribed to PSC’s con- 
tention, the sales to Natural would be unaffected. 


The Commission’s answer to the PSC argument is a prac- 
tical one, and, we believe, fully dispositive. In Opinion 
475, the Commission notes that ‘‘because of the nature of 
the gas business and the obligation of pipeline companies 
to the consuming public, it is to be expected that such com- 
panies will occasionally have long-term contracts for sup- 
plies which will give them gas for [the] future, even though 


% See, supra, n. 16. 


25 As shown in Appendix B to Opinion 475 (R. 7315-16), there are ten 
sales to Natural involved in these proceedings. All are ‘‘post-Policy State- 
ment sales’? certificated at the 17.0-cent ‘‘in-line’’ price. They include sales 
by Skelly Oil Company (Docket No. CI63-672) and Humble Oil & Refining 
Company (Docket No. CI64-677, both of whom aro Intervenor-Respondents 
here. 
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the supplies may be slightly in excess of their present-day 
needs’? (R. 7293). Accordingly, the Commission concludes 
that ‘‘the issue of public need should be confined to pipe- 
line certificate proceedings, not producer applications”’ 
(ibid.). 

The Commission’s action conforms with its consistent ad- 
ministration of Section 7 of the Natural Gas Act as illus- 
trated by its contemporaneous action in consolidated certifi- 
eate proceedings involving producer sales in Railroad Dis- 
trict No. 4.2% There, a presiding examiner, taking the posi- 
tion which PSC now urges, had ruled that producers could 
not be issued certificates unless their pipeline-purchasers 
had also received permanent certificates demonstrating 
proof of need. In reversing the presiding examiner, the 
Commission held that the most reasonable course in the 
interest of effective administration of the Natural Gas Act 
would be to issue certificates to producers where the record 
so warrants with the caveat that if the pipeline certificate 
is denied, the producer would no longer have a market 
(id. at 879). 


The decisions on need in these proceedings and in the 
Turnbull €& Zoch ease reflect a long-standing Commission 
policy designed to assure full consideration of market re- 
quirements at the time and in the proceeding where market 
evidence is most readily available and can most feasibly be 
presented. Thus, as early as the Kansas Pipe Line case in 
1939, the Commission held that proof of market constituted 
an essential part of a pipeline company’s case and that 
market requirements should be supported by an adequate 
gas supply. Re Kansas Pipe Lime & Gas Co., et al., supra, 
2 FPC at 45-46. 


The practical impossibility of proving a pipeline’s need 
in a producer certificate proceeding—and the burden on 
the producer if it were required to attempt such proof— 


% Be Turnbull § Zoch Drilling Co., 32 FPC 877 (1964). 
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has long been recognized by the Commission. Thus, it has 
held :*" 


“The examiner concluded that there had been no 
showing of Colorado Interstate’s need for this gas. 
The meaning of ‘need’ is not elearly defined in “the 
examiner’s decision. However, he refers to the evi- 
dence as showing no specific market for the gas among 
Colorado Interstate’s customers, but only that this gas 
would become a part of Colorado Interstate’s general 
gas supply. He also discusses the nature of Colorado 
Interstate’s market demands in relation to its reserves. 
It thus appears that the examiner would require a show- 
ing of the pipeline purchaser’s need for the gas in its 
broadest aspects. Such a showing of need is appro- 
priate and necessary to support an application by a 
pipeline in a pipeline certificate case; but we cannot 
agree with the examiner that it is either appropriate 
or necessary to support Huber’s application in this 
producer certificate case. 


‘Because natural gas is a wasting asset, it is neces- 
sary that pipeline companies replace depleting sources 


of supply when new supplies are available upon reason- 
able terms and conditions. This is necessary if the 
pipeline companies are to continue operations and meet 
the requirements of the consuming public dependent 
upon them. When, as here, no expansion of the pipe- 
line purchaser’s transmission capacity or market obli- 
gations is proposed in, connection with the acquisition 
of this new supply source, to require a showing of the 
pipeline purchaser’s need for gas in its broadest 
aspects would impose a difficult, if not impossible, bur- 
den on the producer applicant, Furthermore, since 
the large majority of producer certificate applications 
are of this character, the requirement of a broad show- 
ing of market need would wmpede the Commission in 
promptly disposing of such applications. The examiner 
erred in concluding that Huber’s application should be 
denied for failure to show Colorado Interstate’s need 
for the gas.’? (Emphasis supplied) 


27J. M. Huber Carp., Docket No, G-13800, order issued August 10, 1959 
(unreported). 
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Indeed, ‘‘to consider in this § 7 proceeding the mass of evi- 
dence relevant’? to a determination of the pipeline-pur- 
chasers’ need for the proposed additional supplies ‘‘might 
in practical effect render nugatory any effort to fix initial 
prices’’ in this proceeding. Cf. United Gas Improvement 
Co. v. Callery Properties, Inc., 86 S. Ct. 360, 363 (1965). 


Moreover, the Commission keeps close serutiny over re- 
serves and deliverability of gas available to pipeline com- 
panies through its report Form No. 15 which must be sub- 
mitted annually.** Significantly, when the Commission pre- 
seribed Form 15 in April of 1964, it made clear that a new 
pipeline or a pipeline seeking to serve a major new market 
would be required to show a deliverability of not less than 
twelve years but that the twelve-year deliverability life 
requirement is relaxed where the pipeline ‘‘has an active 
procurement program” and ‘‘its system extends into pro- 
duction areas with continuous exploration and the results 
thereof indicate continuing ability to meet gas require- 
ments.’*? 


Furthermore, experience has proved that the pipeline 
certificate proceeding is the most appropriate place to 
determine market requirements. The data from customer 
companies is readily available to the pipeline which serves 
them, and the pipeline is the only party in a position to 
demonstrate the need for gas. As far as the producer is 
concerned, if he has a contract for the sale of his gas, he 
has proof of a market—subject, of course, to certification 


28 Seo Section 260.7 of the Regulations under the Natural Gas Act, 18 
CFR 260.7. 


29 Order No. 279, 31 FPC 750 (1964), In that order, the Commission 
defines ‘‘deliverability’’ as representing ‘‘the number of future years during 
which a pipeline company can meet its annual requirements for its presently 
certificated delivery capacity from presently committed sources of supply. 
The avoilability of gas from these sources of supply shall be governed by the 
physical capabilities of these sources to deliver gas, by the terms of existing 
gas-purchase contracts and limitations imposed by state or federal regulatory 
agencies’’ (id. at 753). 
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of the pipeline-purchaser. See Re Turnbull & Zoch Drill- 
ing Co., supra, 32 FPC at 879. 


It is noteworthy that in the early period of producer 
regulation, the Commission consolidated producer applica- 
tions with the proceeding of the pipeline proposing to pur- 
chase the gas. These proceedings proved completely 
unwieldy and, accordingly, the Commission has, in more 
recent practice, heard the pipeline cases separately and 
consolidated for hearing all producer sales in a prescribed 
pricing area.*! 

PSC’s complaint is nothing more than an attack upon 
the Commission’s practical administration of the Natural 
Gas Act which has developed over a period of years. It is 
in reality a collateral attack upon the Commission’s orders 
granting certificates to the pipeline companies. PSC’s 
failure to present its arguments in the appropriate proceed- 
ings where market requirements were demonstrated clearly 
forecloses retrial of the same question here.*? Union Elec- 
tric Co. v. F.P.C., 326 F. 2d 535, 541 (Sth Cir. 1964), re- 
versed on other grounds, 381 U.S. 90 (1965) ; Pan American 
Petroleum Corp. v. F.P.C., 268 F. 2d 827, 830 (10th Cir. 
1959). 


B. PSC’S PRICE PROPOSAL UNSUPPORTED BY “IN-LINE” 
PRICE TEST OR BY EVIDENCE 


In Opinion 475, the Commission fixed two ‘‘in-line’’ prices 
for sales involved in these proceedings. For pre-Policy 
Statement sales involving contracts executed prior to Sep- 
tember 28, 1960, the Commission fixed 16.0 cents per Mef 
(R. 7302). For post-Policy Statement sales, the Commis- 
sion fixed 17.0 cents per Mef based upon its analysis of 


30 See, ¢.9., Re Transcontinental Gas Pipe Line Corp., et al., Opinion No. 
315, 20 FPC 264 (1958). 


31 See supra, n. 10. 


32 Each of the pipeline-purchasers has received a permanent certificate in 
which market requirements geared to supplics in these proceedings were 
demonstrated. 
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prices in the area (ibid.). In arguing that the ‘‘in-line”’ 
price for all sales involved in the proceedings should be 
fixed at 15.0 cents per Mef, PSC attacks the ‘‘in-line’’ price 
test which the Commission has evolved with Court approval 
and avoids analysis of the price arrays presented in evi- 
dence. To disguise the effect of its intention to roll back 
prices to levels having no current relevancy, PSC argues 
that once an ‘‘in-line’’ price has been fixed in one certifi- 
eate proceeding, that determination should assume the 
nature of a rule binding upon all future sellers (Pet. Br. 
pp. 29-54). Then, since the Commission has never fixed an 
‘sin-line’’ price for Railroad District No. 3 at the 15.0-cent 
level now proposed by PSC, Petitioner resorts to a col- 
lateral attack upon earlier Commission determinations and 
seeks to substitute its own preconceived ‘‘in-line’”’ level—a 
level which has no evidentiary foundation (Sce, e.g., id. at 
25-29). 


As we show in detail below, not only do PSC’s assertions 
have no legal foundation, but also the substantial evidence 


of record supports ‘‘in-line’’ price levels even higher than 
those established by the Commission below. 


1. PSC’s Contentions Violate “In-Line” Price Test. 


The central defect in PSC’s argument that an ‘‘in-line’’ 
price cannot change is that such a policy would defy court 
directives that the ‘‘in-line”’ price must reflect current con- 
ditions in the industry. United Gas Improvement Co. v. 
I.P.C., supra, 283 F, 2d at 824. Moreover, the unavoidable 
result of PSC’s argument would be to bind those not parties 
to the initial ‘‘in-line’’ proceeding to the price line there 
established. 


As this Court is aware, the ‘‘in-line’’ price test is an out- 
growth of the Supreme Court’s opinion in CATCO.®* It is 
the method which the Commission has developed to deter- 


33 Atlantic Refining Co., et al. v. Public Service Commission of New York, 
supra, 360 U.S. 378. 
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mine the price level required by the public convenience and 
necessity. Notably, in CATCO, the Court did not prescribe 
specific standards which should be applied in all cases. It 
held that the Commission need not issue a certificate if the 
proposed price was ‘‘out of line or . . . might result in a 
triggering of general price rises’’ (360 U.S. at 391). 


From this foundation, the Commission evolved its ‘‘in- 
line’’ price test which the courts have reviewed upon a 
number of occasions.** Basically, the ‘‘in-line’’ price test 
is an attempt to gauge whether the price proposed by an 
applicant is consistent with the price structure in the area, 
But, as the courts have made clear, this test must give 
due recognition to current conditions in the area. Thus, 
when a party advocated an unduly restrictive test, the 
Court of Appeals for the Ninth Cireuit held:® 


‘‘As previously indicated, the price line is intended 
to reflect current conditions in the industry. Therefore, 
comparative prices upon which it is based must be 
prices under which a substantial amount of natural 
gas presently moves in interstate commerce. The limi- 
tation urged by UGI could well defeat this objective 
by restricting the comparison to a small number of con- 
tracts under which little gas moves today. It could, in 
fact, require a_rollback to prices having no current 
relevancy.’’ (Emphasis supplied) 


This Court has also considered the ‘‘in-line’’ test on a 
number of oceasions. In Public Service Commission of 
New York v. F.P.C., supra, 117 U.S. App. D.C. 287, 329 
F. 2d 242, the Court concurred in the exposition of the 


34 See, ¢.g., The Atlantic Refining Co. v. F.P.C., supra, 115 U.S. App. D.C. 
26, 316 F, 2d 677; Public Sarvice Commission of New York v. F.P.C., 111 US. 
App. D.C. 153, 295 F. 2d 140 (1961), cert. den., 368 US. 948 (1961) ; United 
Gas Improvement Co. Vv. F.P.C., 287 F. 2d 159 (10th Cir. 1961); Public Service 
Commission of New York v. F.P.C., 109 U.S. App. D.C. 292, 287 F. 2d 146 
(1960), cert. den., 365 U.S. 882 (1961) ; Public Service Commission of New 
York v. F.P.C., 109 U.S. App. D.C. 66, 284 F. 24 200 (1960); United Gas 
Improvement Co. v. F.P.C., supra, 283 F. 2d 817. 


35 United Gas Improvement Co. v. F.P.C., supra, 283 F. 2d at 824. 
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Ninth Circuit in the UGI case quoted above. Importantly, 
in this case, commonly known as the Skelly case because 
Skelly Oil Company’s docket led the list in the consoli- 
dated proceedings before the Commission, the Court af- 
firmed the Commission’s refusal to base its determination 
on prices under contracts executed prior to the period in 
question. Those proceedings involved 1958-1960 sales in 
Texas Railroad District No. 4. The Commission dcter- 
mined a 15,0-cent ‘‘in-line’’ price for those sales despite an 
argument by some producers that certification of some sales 
in the area at 16.0 cents in 1956 established the ‘‘in-line’’ 
price at that level for the later period. 


In Atlantic Refining Co. v. F.P.C., supra, 115 U.S. App. 
D.C. at 29, 316 F. 2d at 680, this Court held succinctly that; 


‘*. .. the line means the price at which similar sales, 
not suspect, were made under similar circumstances 
from the same area about the same time.’’ (Emphasis 
supplied) 


Significantly, in the administrative proceedings, the Com- 
mission had divided the period in question into two parts 
and had fixed two ‘‘in-line’’ price levels, so that each would 
reflect current conditions in the area. Although Atlantic 
had contended to this Court that the Commission’s divi- 
sion of the time periods was arbitrary, the Court affirmed 
the result reached by the Commission, thereby recognizing 
that the ‘‘in-line’’ price can shift to reflect current condi- 
tions. 


Applying the ‘‘current-conditions’’ test to the record 
facts, it is clear, first, that the Commission was justified in 
dividing the period involved into two segments, thereby 
enabling it to group together sales entered into at ‘‘about 
the same time.’’? Thus, the grouping of contracts into pre- 
Policy Statement and post-Policy Statement sales takes 
into account the effect of the Policy Statement guideline 


36 Re Ohio Oil Co., et al., 27 FPC 551 (1962). 
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prices upon negotiated prices subsequent to September 28, 
1960.37 


Ignoring this court-approved application of the ‘‘in-line’”’ 
price test, PSC argues that prices should be rolled back to 
a 15.0-cent per Mef level. Nowhere does PSC identify the 
source of the 15.0-cent level which it advocates.** Certainly, 
there is no support in the evidence of current conditions in 
Railroad District No. 3. 


To reach its contrived result, it is necessary for PSC to 
mount a collateral attack upon three earlier decisions in 
which the Commission held the ‘‘in-line’’ price for pre- 
Policy Statement sales in Texas Railroad District No. 3 to 
be 16.0 cents per Mef.® Notably, the attack is not made 
upon the basis of record evidence but upon PSC’s ipse 
divit that the earlier cases were wrongly decided (Pet. Br. 
p. 26). To reach such a conclusion, PSC argues that prior 
to execution of certain sales to Coastal Transmission Corpo- 
ration in the mid-1950’s, the ‘‘in-line’’ price for the area 


was cither 13.5 cents or 13.7 cents per Mef (Pet. Br. p. 27) 
and that the Coastal Transmission Corporation purchases 
at 16.0 cents and 17.5 cents per Mef affected the ‘‘in-line’’ 
determinations at the 16.0-cent level. We note that, in 


37 Cf. Public Service Commission of New York v. F.P.C., supra, 117 US. 
App. D.C. at 292, 329 F, 2d at 247. 


38 It is no mystery, however, as we show below (infra, pp. 26-27), that the 
15.0-cent level is a preconceived price which PSC seeks to impose upon the 
industry and the Commission through its attempted manipulation of the 
administrative process. 


39 Hassie Hunt Trust, supra, 30 FPC 1438; Texaco Seaboard, ct al., supra, 
29 FPC 593; and Socony Mobil Oil Co., 27 FPC 347 (1962), appeal dismissed 
sub nom. Socony Mobil Oil Co. v. F.P.C., (D.C. Cir. No. 17,057) (unreported). 


40 Since the Commission never made an ‘‘in-line’’ priee determination for 
any sales during the period in the mid-1950’s prior to the Constal Trans- 
mission Corporation purchases and never determined an ‘‘in-line’? price for 
any period at 13.5 cents or 13.7 cents per Mef, it is obvious that these prices 
merely constitute PSC’s argument as to what the ‘in-line’? price might 
have been. 
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its opinion below, the Commission expressly denies that the 
Coastal Transmission Corporation purchases affected its 
earlier determination (R. 7299-7300). Neither were those 
purchases relevant to the ‘‘in-line’’ determinations here, 
for they relate to sales ‘‘having no current relevancy.”’ 
United Gas Improvement Co. v. F.P.C., supra, 283 F. 2d 
at $24. Furthermore, PSC’s argument has as its founda- 
tion a collateral attack upon three final Commission deci- 
sions. Such an argument can be given no weight, especially 
sinee PSC was a party to each of the proceedings the 
results of which it now disputes." 


Since the Commission has never determined an ‘‘in-line’’ 
price in Railroad District No. 3 of 15.0 cents per Mef, 
that price level urged here by PSC merely constitutes 
PSC’s arbitrary selection of the price acceptable to it. 
The PSC position clearly violates the court-approved con- 
cept that the ‘‘in-line’’ price must reflect conditions cur- 
rent to the time involved. Importantly, no evidence is cited 
to show that 15.0 cents per Mef reflects price levels for 
similar sales in the same area at about the same time as 
the instant contracts were executed. 


Further, the PSC position is an attempt to impose upon 
the industry, and the Commission, PSC’s own selection of a 
price line through use of tactics which, subverting the ad- 
ministrative process, seck rigid elimination from the price 
array of all prices above its own predetermined level. 
Notably, PSC does not attempt to support its suggested 
15.0-cent price level by reference to the record. Instead, 
it assumes that all prices in excess of 15.0 cents are out of 
line because it objects to them. Thus, PSC attempts to 
utilize the ‘‘in-line’’ price test as an adversary weapon to 
roll back prices to its own preconceived level. Its method 
is simple. It claims that only permanently certificated 
prices, not subject to review, can be used in determining 


41 See Hassie Hunt Trust, supra, 30 FPC at 1439; Texaco Seaboard, Inc., 
supra, 29 FPC at 594; and Socony Mobil Oil Co., supra, 27 FPC 347, 
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the price line. Then, PSC qualifies that criterion to argue 
that even permanently certificated prices not subject to re- 
view cannot be used if, for whatever set of reasons—and 
even though it did not seek review, it does not approve of 
the certificated price level (Pet. Br. pp. 25-29). According 
to PSC, any such prices are ‘‘suspect’’ simply because it 
objects to them. Finally, under its scheme, PSC would 
block consideration of any current sales at levels above its 
own preconceived level simply by intervening in all such 
proceedings and claiming that the prices involved are auto- 
matically suspect because it objects to them.” 


Thus, by its own fiat,"* PSC would determine the ‘‘in- 
line’’ price level without any evidence. If PSC’s tacties 
were to prevail, Commission certificate proceedings would 
indeed become a sham, but not for the reasons contended 
in its brief (Pet. Br. p. 32). For, under such circumstances, 
the level at which the Commission could authorize sales 
would be dependent upon the ‘‘unreviewable’’? determina- 
tion of PSC, or some other adversary party, to oppose all 


prices above a predetermined level bearing no relationship 
to the ‘‘in-line’”’ priee.*4 


2. Substantial Evidence Would Support “In-Line” Prices Higher 
Than 16.0 Cents and 17.0 Cents for District No. 3. 


The ‘‘in-line’’ prices arrived at by the Commission from 
the record before it are supported by substantial evidence 
and, therefore, must be regarded as conclusive as against 
the assertions of PSC. Natural Gas Act, $19(b), 52 Stat. 
831, 15 U.S.C. 717r(b). Indeed, there is no evidence sup- 


42.Under Commission regulations, a state commission may intervene in 
Commission proceedings merely by filing a notice of intervention. No demon- 
stration of interest in the proceeding is required. FPC Rules of Practice and 
Procedure, § 1.8(a), 18 CFR 1.8(a); and Public Service Commission of New 
York v. F.P.C,, 111 U.S. App. D.C. 153, 295 F. 2d 140 (1961), cert, denied, 
368 U.S. 948 (1961). 


43 See Amerada Petroleum Corp., supra, 31 FPC at 632. 


44Sce Amerada Petroleum Corp., supra, 31 FPC at 632, 
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porting price levels lower than those found by the Com- 
mission in its judgment, and there is substantial evidence 
that even higher levels would be ‘‘in line’? within the 
meaning of CATCO.* 


Contrary to the unsupported contentions of PSC, the 
record shows that price levels even higher than 16.0 cents 
and 17.0 cents per Mef are justified. Other sales in the 
area have been permanently certificated both at 20.0 cents 
and 18.0 cents per Mef (R. 234). These sales at higher 
levels are similar sales which are final, not subject to re- 
view, and not suspect (R. 1480-83). Reflecting current con- 
ditions during the period in question, undisputed evidence 
shows that nearly 50 per cent of the total volume sold 
under all new contracts for the 1958-1963 period was sold 
at 20.0 cents per Mef (R. 227). Approximately 60 per cent 
of the volume sold under new contracts during this six- 
year period was sold at 18.0 cents per Mef (R. 1496). 


Moreover, if sales which were the subject of applications 
in these consolidated proceedings are excluded, the pre- 
dominance of delivery volumes at 18.0 cents and above be- 
comes even more striking. Fifty-nine per cent of the total 
delivery volumes was sold at 20.0 cents, and two-thirds of 
such volumes were sold at permanently certificated prices 
of 18.0 cents or higher (R. 229). Significantly, also, the 
weighted average of initial contract prices for the entire 
1958-1963 period was 18.05 cents per Mef (R. 227).*° 


The Commission found that the 18.0-cent level must be 
accorded ‘‘some weight’? in establishing the ‘‘in-line’’ 
price because, undeniably, such prices ‘‘do show economic 
trends in the area’’ (R. 7295). In fixing levels at 16.0 cents 
and 17.0 cents per Mef, it is apparent that the Commission 
gave too little weight to these economic trends. 


45 Sce 360 U.S. at 390-93. 


46 The weighted-average initial contract price is derived by combining 
individual prices with delivery volumes. 
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PSC attacks use of prices under temporary certificates 
in establishing ‘‘in-line’’ prices. But, it is quite apparent 
that PSC’s position is merely a part of its over-all attempt 
to block the Commission from considering any current 
prices. We note that since it has been Commission policy 
to issue temporary certificates at or below the guideline 
level fixed by the Policy Statement, prices under temporary 
certificates reflect the Commission’s ‘‘hold the line”’ policy. 
In this regard, the record shows that a number of the prices 
under temporary certificates in these proceedings are re- 
duced from contract levels (R. 7312-16). Clearly, if the 
Commission erred in fixing ‘‘in-line’’ prices at 16.0 and 
17.0 cents per Mef, it erred on the low side.” 


Furthermore, the Commission apparently omitted from 
consideration an extremely important group of similar sales 
in Texas Railroad District No. 3 solely on the ground that 
they were made in intrastate commerce. The record shows 
that in Texas Railroad District No. 3 intrastate sales have 
grown to be a major factor in the price structure of sales 
for the area. And, in other cases, the Commission has 
considered the price level of intrastate sales to have been 
important. See, ¢.9., Ohio Oil Co., supra, 27 FPC at 553; 
and Trunkline Gas Co., 21 FPC 704 (1959), affirmed sub 
nom. Battle Creck Gas Co. v. F.P.C., 108 U.S. App. D.C. 
209, 281 F. 2d 42 (1960). But, in the instant case, the Com- 
mission, without denying that these intrastate sales con- 
stituted similar sales made under similar circumstances, 
merely recognized that intrastate markets for natural gas 
in the Texas Gulf Coast Area are becoming of ‘‘inereasing 
importance’? (R. 7299). The Commission specifically noted 
nonjurisdictional sales of gas being made in Texas Rail- 
road District No. 3 at initial prices of 19.5 cents and 21.5 
cents per Mef.*® Because of the competition between inter- 


47 Cf. Atlantic Refining Co. v. F.P.C., supra, 115 U.S. App. D.C. at 29, 316 
F. 2d at 680. 


48In Opinion 475, tho Commission stated (R. 7299): **In 1958 Florida 
Power and Light Co. contracted for gas with Sun Oil Co. for 19.5 cents per 
Mef and in 1959 Texas Electric Servico Corporation wrote contracts at a 
price of approximately 21.5 cents.’? See also R. 228, 725-27, and 1082. 
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state markets and intrastate, or nonjurisdictional, markets 
for uncommitted available natural gas supplies, the Com- 
mission must scrutinize the current competitive levels of 
all prices paid for natural gas. Establishment of an ‘‘in- 
line’’ price that is less than the current competitive level 
in the area could seriously restrict interstate transmission 
companies from competing for new supplies of gas.‘ 


Since the Commission has the responsibility of seeing 
that interstate transmission companies maintain adequate 
gas inventories, Pan American Petroleum Corporation, an 
Intervenor-Respondent here, presented evidence relating to 
its intrastate sales in the area. The evidence showed that 
Pan American is currently selling natural gas in Texas 
Railroad District No. 3 in intrastate commerce under eight- 
een long-term conventional type contracts involving aver- 
age purchase volumes equal to or more than 1,000 Mef per 
day (R. 318). The current weighted-average price under 
the eighteen intrastate contracts, which accounted for a 
combined total average purchase volume of 143,000 Mef 
per day in 1963, is 18.138 cents per Mecf. Ten of the con- 
tracts were executed after January 1, 1959, and the 
weighted-average price for gas sold thereunder is 19.329 
eents per Mef (R. 319). 


Pan American’s evidence also compared its intrastate 
sales with its interstate activity in this area. Since June 7, 
1954, Pan American has executed only two interstate con- 
tracts covering sales of gas in District No. 3 (R. 320). Of 
these interstate contracts, one is involved in this litigation, 
and the other relates to a sale at an initial price of 18.0 
cents per Mef to Natural Gas Pipeline Company of Amer- 
ica from the East Bay City Field, Matagorda County, 


49 Cf. Atlantic Refining Co., et al. v. Public Service Commission of New 
York, supra, 360 U.S. at 394, where the Court noted that the record was void 
of ‘‘evidence supporting the finding that the producers ‘would seek to dispose 
of their gas elsewhere than to Tennessee Gas and the interstate market.’ ’’ 
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Texas, which has been permanently certificated by the Com- 
mission (R. 320, 1412-48). 


The growth in industrial development and population 
along the Texas Gulf Coast poses serious problems for 
interstate transmission companies which must compete 
with intrastate markets for new gas supplies in the area. 
Recent trends in acquisitions of natural gas reveal that 
producers are selling an increasing percentage of their 
gas in intrastate commerce (R. 1488-1502). This fact is 
easily discernible from an analysis of new contractual com- 
mitments for interstate supplies of natural gas. The evi- 
dence reflects a decline in the number of jurisdictional 
contracts executed in District No, 3 during the period from 
1958 to 1963. Intrastate markets are demanding—and ob- 
taining—most, if not all, of the large available uncommitted 
natural gas reserves in that District. In 1962, intrastate 
use in the Texas Gulf Coast Area accounted for 52 per cent 
of all production (R. 1492-94). 


The importance of the intrastate markets is further em- 
phasized by the fact that industrial consumers of gas in 
District No. 3 consume daily more than 5.7 times as much 
gas as the average daily purchasers under all jurisdic- 
tional contracts entered into in this area since June 7, 1954 
(R. 316). The plain fact is that interstate markets must 
compete with intrastate, or nonjurisdictional, markets for 
future gas supplies. 


Analysis of the entire record thus makes inescapable the 
conclusion that the ‘‘in-line”’ prices established by the Com- 
mission are supported by substantial evidence. Certainly, 
there is no record evidence which would indicate that the 
Commission erred on the high side. On the contrary, the 
substantial evidence of record would support the deter- 
mination of price levels even higher than those arrived at 
by the Commission. 
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Cc. COMMISSION DID NOT ABUSE ITS DISCRETION IN 
DEFERRING REFUND ISSUE 


PSC argues that the Commission erred in deferring 
action upon the issue whether producers who collected rates 
under unconditioned temporary certificates should be re- 
quired to make refunds of amounts collected in excess of 
the permanently certificated price levels (Pet. Br. pp. 35- 
40). Essentially, PSC contends that the Commission 
abused its discretion when it deferred action until after it 
could be determined whether any issue, in fact, existed.®° 
We submit that the Commission’s decision to defer this 
issue constituted a proper exercise of its discretion in the 
administration of the Natural Gas Act. 


In its brief, PSC suggests that all evidence on the re- 
fund issue had been adduced so that nothing was left for 
the Commission to do but to act upon such evidence (Pet. 
Br. p. 39). However, the record shows that the producer- 
applicants were not permitted to complete their evidentiary 
presentations on this issue.*' Without in any manner con- 


eeding that the Commission has the power to require repa- 
rations of amounts collected under their filed rates sub- 
mitted pursuant to unconditioned temporary certificates, 
producers sought to present evidence of an equitable nature 


50 Intervenor-Respondents deny that the Commission has any power to 
order refunds of amounts collected pursuant to the instant unconditioned tem- 
porary certificates. We do not argue the point here, however, since under 
the circumstances this question of power is not currently before this Court. 
By deferring the refund issue, the Commission prevented the power question 
from ripening, for it has not yet passed upon the question, and there has been 
no aggrievement by Commission action, Since aggrievement is a jurisdictional 
prerequisite, any assertion as to the power of the Commission to order refunds 
is premature. Natural Gas Act, § 19(b), 52 Stat. 831, 15 U.S.C. 717r(b). See, 
¢.9., Texas Eastern Transmission Corp. v. F.P.C., .... F. 2d .... (5th Cir. 
Nos, 22041, et al., decided February 7, 1966). 


51 Neither PSC nor any party representing distributor interests sought to 
adduce any evidence below to show that it was equitably entitled to any 
refunds of amounts collected under tho unconditioned temporary certificates. 
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to show the unfairness and hardship which would result if 
they were required to refund amounts which they had been 
assured were firm. They were permitted to adduce some 
evidence, such as the extent and effect of their reliance upon 
the announced fact that their rates collected pursuant to the 
temporary certificates would not be subject to any con- 
tingency for refund (see, eg. R. 357-58). However, they 
were denied the right to adduce evidence demonstrating 
that large portions of any refunds would not flow through 
to ultimate consumers but would be retained as a windfall 
by intermediary distribution utility companies (R. 6732). 
They were also denied the opportunity to present cost-of- 
service evidence which would show that the ordering of 
refunds would be inequitable because costs exceeded reve- 
nues derived from the sale (ibid.).* In no sense, there- 
fore, can the record be said to contain evidence enabling 
the Commission to ‘‘balance the equities.”’ 


By an order issued October 13, 1964, the Commission 
deferred consideration of evidence with respect to the re- 
fund issue, holding that ‘‘it is necessary that a separate 
hearing on that issue be held (R. 6733). In that order, 
the Commission expressly adopted the reasoning set forth 
in its earlier order on the same issue in Sinclair Oil & Gas 
Co., supra, 32 FPC 914, involving sales in Railroad Dis- 
tricts 2 and 4 (32 FPC at 992-93). Thus, the reasons ad- 
yaneed in the Sinclair order are particularly pertinent 
here (32 FPC at 915): 


“The procedure set forth therein would be more 
orderly and could relieve participants of time and ex- 
pense of preparing testimony and attending hearings 


52 Significantly, it was coneeded by Commission Counsel below that, if a 
producer’s jurisdiction costs execed its jurisdictional revenues, ‘‘of course’’ 
it then ‘‘would be unfair to request [the producer] to make refunds’’ (R. 
440-41). 


53 H, L. Hawkins & H. L. Hawkins, Jr., (Operator), et al., 32 FPC 991, 993. 
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should it be determined that some or all of the prices 
being collected under temporary certificates are not 
higher than the prices required by the public conven- 
ience and necessity and that there is no refund issue 
as to some or all of the dockets. Moreover after the 
exact amount of refund in issue, if any, is known for 
each applicant, the applicant will be in a better posi- 
tion to decide whether or not to present evidence and 
arguments as to why refunds should not be ordered; 
and should the decision be made to present such evi- 
dence, what kind of evidence to present. For these 
reasons we shall order that any consideration of re- 
funds in cases where the temporary certificate does not 
contain an express refund condition be deferred until 
further order of the Commission.’’ 


The Commission’s forecast that its determination of the 
‘‘in-line’’ price level might render presentation of evidence 
on the part of some parties completely unnecessary proved 
accurate. For example, sales by Humble Oil & Refining 
Company and Tidewater Oil Company in Docket Nos. CI- 
63-1057, C164-677 and CI63-1134 did not exceed the 17.0- 
eent price fixed for post-Policy Statement sales. Obviously, 
it would not have been proper to require Humble and Tide- 
water to submit evidence on the refund issue. Such a re- 
quirement would have resulted in wasted expenditures and 
effort by the applicants, other parties, and the Commission. 


On the other hand, it is noteworthy that if refunds were 
to be ordered based upon a balancing of equities, no evi- 
dence whatever of an equitable nature was presented to 
show that any party would be entitled to refunds. On the 
contrary, the only evidence of record on the equity aspect 
of the refund question compels the conclusion that no re- 
funds should be ordered. No showing was made that any 
intermediate supplier between the producer and the con- 
sumer absorbed these prices or passed them through to con- 
sumers. In this regard, the Commission’s rate-making 


35 


procedures are particularly significant because it is en- 
tirely possible that the filed rates charged by the producers 
under their temporary certificates might be completely ab- 
sorbed by the pipeline-purchaser. In such a case, any im- 
pact of such temporary rates would never be transmitted 
to ultimate consumers or distribution companies. For ex- 
ample, if a pipeline’s rates were based upon its cost of 
service for a test year which did not include purchases 
from one or more of the producers here, these purchased 
gas costs may have been absorbed in whole or in part by 
the pipeline. However, no evidence was permitted to be 
adduced to affirm or deny this possibility. Obviously, if 
refunds were to be determined on the basis of equity, the 
record is now deficient. 


We submit that there was ample cause for the Commis- 
sion to defer this issue. An administrative agency such as 
the Commission should be given some latitude in scheduling 
its work load. Wisconsin v. F-.P.C., supra, 373 U.S. 294; 
F.C.C. v. WIR, The Goodwill Station, supra, 337 U.S. 265; 
and Amax Petroleum Corp. v. F.P.C., supra, 350 F. 2d 92. 
In this regard, we note that PSC argues that immediate 
action should be taken, placing heavy reliance upon F.P.C. 
v. Tennessee Gas Transmission Co., 371 U.S. 145 (1962). 
But that case, in fact, supports the Commission’s action 
here for it upholds the Commission’s discretionary power 
to schedule an issue for immediate decision while deferring 
action on other issues. Moreover, we note that the Com- 
mission directed that further briefs on this issue be sub- 
mitted (R. 6732-33) and is currently considering the same 
issue in a number of other proceedings, including the 
Skelly case on remand where the issue was first raised.*4 


54 Public Service Commission of New York v. F.P.C., supra, 117 U.S. App. 
D.C. 287, 329 F, 2d 242, 
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In any event, there is no support of any kind for the 
contention of PSC that the Commission must not only de- 
cide the refund issue now, but must order refunds. On 
the contrary, such a result would be contrary even to the 
Skelly case, for the very basis of the remand there was to 
give the Commission an opportunity to consider additional 
evidence and balance the equities before deciding whether 
refunds could be ordered. Nor does the Callery® decision 
have any bearing on this question for that case involved not 
temporary certificates of which no review had been sought, 
but permanent certificates of which timely review was taken 
and which were subsequently judicially reversed. As the 
Court expressly stated, its decision was limited to an 
‘‘order, which never became final’? and which ‘‘has been 
overturned by a reviewing court.’’ 868. Ct. at 364. 


Finally, we note that as far as the Intervenor-Respond- 
ents are concerned, PSC cannot be aggrieved by whatever 
action the Commission may take with regard to refunds. 
All the gas involved here is sold to pipelines which supply 


gas for midwestern or Florida markets. None goes to the 
New York area. Therefore, PSC can have no conceivable 
interest in whether or not refunds of the Intervenor- 
Respondents’ filed rates are ordered. Wisconsin v. F.P.C., 
supra, 373 U.S, at 303-04 (1963). 


CONCLUSION 


Wuererore, for the foregoing reasons, Intervenor- 
Respondents herein urge that the petition for review filed 
by the Public Service Commission of the State of New 


55117 U.S. App. D.C, at 295, 329 F. 2d at 250. 


56 United Gas Improvement Co, v. Callery Properties, Inc., supra, 86 
S. Ct. 360. 


York be denied and that the opinion and order of the 
Federal Power Commission be affirmed. 
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APPENDIX A 
Statutes, Regulations, and Rules Involved 


Natural Gas Act 


[Act of June 21, 1938, ¢. 556, 52 Stat. $21, as amended; 
15 U.S.C. 717-717w (1958)] 
* * s * * 


Rares anp CHarces; SCHEDULES; SusrENsion or New Rates 


Src. 4. * * * 

* * * * * 

(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, State commission, or gas distributing 
company or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal plead- 
ing by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness 
of such rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commission, 
upon filing with such schedules and delivering to the nat- 
ural-gas company affected thereby a statement in writing 
of its reasons for such suspension, may suspend the opera- 
tion of such schedule and defer the use of such rate, charge, 
classification, or service, but not for a longer period than 
five months beyond the time when it would otherwise go 
into effect; and after full hearings, either completed before 
or after the rate, charge, classification, or service goes into 
effect, the Commission may make such orders with refer- 
ence thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has not 
been concluded and an order made at the expiration of the 
suspension period, on motion of the natural-gas company 
making the filing, the proposed change of rate, charge, 
classification, or service shall go into effect. Where in- 
creased rates or charges are thus made effective, the Com- 
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mission may, by order, require the natural-gas company 
to furnish a bond, to be approved by the Commission, to 
refund any amounts ordered by the Commission, to keep 
accurate accounts in detail of all amounts received by 
reason of such increase, specifying by whom and in whose 
behalf such amounts were paid, and, upon completion of 
the hearing and decision, to order such natural-gas com- 
pany to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified. At 
any hearing involving a rate or charge sought to be in- 
creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. [52 Stat. $22 (1938); 76 Stat. 72 
(1962) ; 15 U.S.C. § 717¢] 


Extension oF Facrurtres; ABANDONMENT OF SERVICE 


Sec. 7. *** 


(c) No natural-gas company or person which will be a 
natural-gas company upon completion of any proposed con- 
struction or extension shall engage in the transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or extension of 
any facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in force 
with respect to such natural-gas company a certificate of 
public convenience and necessity issued by the Commission 
authorizing such acts or operations: Provided, however, 
That if any such natural-gas company or predecessor in 
interest was bona fide engaged in transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, 
on the effective date of this amendatory Act, over the route 
or routes or within the area for which application is made 
and has so operated since that time, the Commission shall 


8a 


issue such certificate without requiring further proof that 
public convenience and necessity will be served by such op- 
eration, and without further proceedings, if application for 
such certificate is made to the Commission within ninety 
days after the effective date of this amendatory Act. Pend- 
ing the determination of any such application, the con- 
tinuance of such operation shall be lawful. 


In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg- 
ment may be necessary under rules and regulations to be 
prescribed by the Commission; and the application shall 
be decided in accordance with the procedure provided in 
subsection (e) of this section and such certificate shall be 
issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hearing, 
pending the determination of an application for a cer- 
tificate, and may by regulation exempt from the require- 
ments of this section temporary acts or operations for 
which the issuance of a certificate will not be required in 
the public interest. [52 Stat. 825 (1938), as amended, 56 
Stat. 83 (1942) ; 15 U.S.C. § T717f (¢)] 


(ad) Application for certificates shall be made in writing 
to the Commission, be verified under oath, and shall be in 
such form, contain such information, and notice thereof 
shall be served upon such interested parties and in such 
manner as the Commission shall, by regulation, require. 
[56 Stat. 84 (1942) ; 15 U.S.C. § 717f (d)] 


(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the appli- 
cation, if it is found that the applicant is able and willing 
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properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Act and the 
requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise such 
application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and 
to the exercise of the rights granted thereunder such rea- 
sonable terms and conditions as the public convenience and 
necessity may require. [56 Stat. 84 (1942); 15 U.S.C. 
§ 717f (e)] 


Rewearinc; Court Review or Orpers 
Sec. 19. * * * 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 


may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be transmitted by the clerk 
of the court to any member of the Commission and there- 
upon the Commission shall file with the court the record 
upon which the order complained of was entered, as pro- 
vided in section 2112 of title 28, United States Code. Upon 
the filing of such petition such court shall have jurisdiction, 
which upon the filing of the record with it shall be exclu- 
sive, to affirm, modify, or set aside such order in whole or 
in part. No objection to the order of the Commission shall 
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be considered by the court unless such objection shall have 
been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure 
so to do. The finding of the Commission as to the facts, 
if supported by substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to adduce 
additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce 
such evidence in the proceedings before the Commission, 
the court may order such additional evidence to be taken 
before the Commission and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to 
the court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional evi- 
dence so taken, and it shall file with the court such modified 
or’new findings, which if supported by substantial evidence, 
shall be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The 


judgment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su- 
preme Court of the United States upon certiorari or cer- 
tification as provided in [former] sections 239 and 240 of 
the Judicial Code, as amended (US.C., title 28, sec. 1254). 


e e e * * 


Federal Power Commission 
Rules of Practice and Procedure 
[18 C.F.R. 1.1-3.7] 
§1.8 Inrervention. 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
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or municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening State 
or municipality. 


(2) By order of the Commission upon petition to in- 


tervene. 
* ° * * e 


Regulations Under the Natural Gas Act 
[18 C.F-R. 152.1-260.100] 


* ° * * * 


§ 260.7 Form No. 15, AnNua Report 
or Gas SuprLy AND DELIVERABILITY FOR 
Certain NaTurau Gas COMPANIES. 


(a) An Annual Report of Total Gas Supply and Deliver- 
ability for natural gas companies, designated as FPC Form 
No. 15, is being prescribed in two phases. The first phase 


report, consisting of Parts I, II and III is prescribed for 
requesting information relative to the calendar year 1963. 
The second phase report, consisting of Parts I, II, HI, and 
such other parts as are hereafter promulgated by order of 
the Commission, after approval by the Bureau of the 
Budget, will be prescribed for annual use commencing with 
information for the calendar year 1964. 


(b) Each natural gas company, as defined by the Natural 
Gas Act, as amended (52 Stat. 821), other than a company 
purchasing its entire supply of natural gas from other 
companies subject to the provisions of this section, shall 
prepare and file with the Commission for the calendar 
year ending December 31, 1963, on or before July 1, 1964, 
and for subsequent years on or before each May 1, there- 
after, an original and four conformed copies of FPC Form 
No. 15. A company exempt from this paragraph by virtue 
of the fact that it purchases its entire supply of natural gas 
from another company or companies subject to this section 
shall file, in lieu of the report, a statement giving the 
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name(s) and address(es) of the company or companies 
from which it purchases its supply. One copy of the report 
should be retained in its files. The conformed copies may 
be carbon or reproduced by any means that provide clearly 
and accurately aligned impressions. 


(ec) This annual report is designed to furnish the Com- 
mission with information concerning the gas supply organi- 
zation of the company, the company’s total gas supply, the 
company’s gas procurement program, each reservoir from 
which the company obtains gas, contracts under which the 
company purchases gas and deliverability data. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Dougherty Intervenor Group, the 
questions are: 


1. Whether, in a certificate proceeding before the Fed- 
eral Power Commission under section 7 of the Natural 
Gas Act, a producer-applicant is required to make any 
further showing of a market for its gas after it has estab- 
lished that a pipeline has contracted to purchase the gas 
and has been authorized by the Commission to accept de- 
livery thereof? 


2. Whether, in determining the applicable ‘‘in-line’’ 
price in a certificate proceeding, the Commission is fore- 
closed from considering evidence of current market and 
industry conditions which establishes that an ‘¢in-line’’ 
price determined for a previous period is no longer in line? 


3. Whether the Commission erred in holding that Lone 
Star Gathering Company is a pipeline and may be charged 
the ‘‘in-line’”’ price? 


4, Whether petitioners waived judicial review of Com- 
mission actions deferring any question as to refunds by 
failing to appeal an earlier order and by failing to except 
to the Examiner’s Decision? 


5. Whether, in a certificate proceeding, the Commission 
abused its discretion to control its own docket by deferring, 
until after determination of an ‘‘in-line’’ price, any ques- 
tion as to whether refunds can be ordered of amounts 
above that ‘‘in-line’’ price previously collected under Com- 
mission authorization? 
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INTRODUCTION 


This brief is filed on behalf of Mrs. James R. Dougherty, 
et al. (Dougherty), W. A. Stockard, et al. (Stockard), Ed- 
win M. Jones Oil Company (Jones), Monsanto Company 
(Monsanto), and Shell Oil Company (Shell), collectively 
referred to as the ‘‘Dougherty Intervenor Group,’? and 
relates exclusively to the orders of the Federal Power Com- 
mission (Commission) accompanying its Opinion No. 476 
(R. 4168-93), issued on September 22, 1965, and Opinion 
No. 476-A (R. 4281-87), issued on November 22, 1965, in a 
proceeding entitled Sinclair Oil & Gas Company, et al., 
Docket Nos. G-16760, et al.? 


COUNTER-STATEMENT OF THE CASE 
A. Nature of the Proceeding Below 
This review proceeding under section 19(b) of the Nat- 
ural Gas Act (Act)? arises from a consolidated Commis- 


sion proceeding under section 7* of the Act involving in 
excess of forty applications by independent producers for 


authorization to sell natural gas produced in Texas Rail- 
road Commission District No. 2.5 The five producers 
constituting the Dougherty Intervenor Group were appli- 


1 This brief is consolidated in accordance with the orders of this Court dated 
January 5, 1966 and March 14, 1966. 


2 Accordingly, all ‘‘R. ....’’ citations herein refer to the record in Sinclair 
as opposed to the record in H. L. Hawkins & H. L. Hawkins, Jr., Operator, 
et al., Docket Nos. G-18077, et al., which is also before this Court and the 
record for which is printed with the record in Sinclair in a single Joint 
Appendix. 

3 Act of June 21, 1938, 52 Stat. 821, 831, as amended, 15 U.S.C. §§ 717, 
717r(b) (1958). The sections of the Act cited herein are reprinted in Ap- 
pendix A hereto, infra pp. la-12a. 


452 Stat. 824, as amended, 15 U.S.C. § 7172. 


5 Texas Railroad Commission District No. 2 is composed of Bee, Jackson, 
Calhoun, Live Oak, Victoria, DeWitt, Goliad, Refugio, Lavaca, and Karnes 
Counties in the State of Texas. This District is one of three Texas Gulf 
Coast pricing areas delineated by the Commission and is located between 
District No. 3 which lies to its north and cast and District No. 4 which lies 
to its south and west (R. 4173). 
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eants below, and the Public Service Commission of the 
State of New York (NYPSC) and Long Island Lighting 
Company (LIL), petitioners here, were intervenors below. 


The consolidated proceeding below was a direct out- 
growth of the Commission’s decision (R. 3507-28) in Hassie 
Hunt Trust, 30 F.P.C. 1438 (1963).° In Hunt, the Com- 
mission reversed an examiner’s determination of an ‘‘in- 
line’ price? for District No. 2 for the period subsequent to 
September 28, 1960, the date of the Commission’s State- 
ment of General Policy No. 61-1. The applications re- 
lating to contracts executed after that date were severed 
from the proceeding and held over ‘‘for a new hearing on 
their permanent certificates, to be conducted in conjunction 
with other holders of temporary authorizations similarly 
situated’? (R. 3515; 30 F.P.C. at 1443). In severing the 
post-Policy Statement dockets, the Commission noted that 
“the key element”’ in its ‘‘in-line determination is the time 
at which the contract in issue was executed,’’ that the 
evidence adduced must relate to a period ‘‘reasonably 
contemporaneous with the contracts in issue,’ and that 
the evidence before it did ‘‘not offer any solid basis for 
concluding that the pre-policy level must automatically 
prevail for the post-policy contracts’? (R. 3515; 30 F-.P.C. 
at 1442-43). 


In so holding, the Commission set the stage for the in- 
stant proceeding by stating its need for (R. 3514; 30 
F.P.C. at 1442): 


‘©. . the ability to make a firm finding that the evi- 
dence shows that the situation after the eciling prices 


6 Rehearing denied, 31 F.P.C. 181 (1964) (R. 3551-57), appeal pending, 
Hill v. FPC (5th Cir. Nos. 21286, 21575). 


780 called because of the directive of the Supreme Court of the United 
States to ‘‘hold the line’? on permanently certifieated prices, Atlantic Ref. 
Co. v. Public Serv, Comm’n of N.Y., 360 U.S. 378, 392 (1959) (CATCO). 
Since the term ‘‘in-line’’ prico now is in constant use and its meaning is 
commonly recognized, quotation marks hereafter will be omitted. 


824 F.P.C, $18 (1960), as amended. 
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went into effect, including the impact of the Policy 
Statement, either made or did not make a difference 
in determining the initial price under contracts ex- 
ecuted after the ceiling prices were put into effect.”’ 


The producers in the Dougherty Intervenor Group were 
not parties to Hunt, but their contracts were among the 
“numerous other contracts contemporaneously executed”’ 
in the post-Policy Statement period (R. 3515; 30 F.P.C. 
at 1442). 


B. Procedural Background 


This brief is concerned with the certificate applications 
of Dougherty at Docket No. CI61-619 (R. 1410-69), Stock- 
ard at Docket No. CI61-751 (R. 1473-1525), Jones at Docket 
No. CI61-1202 (R. 1581-93, 1600-33), Monsanto at Docket 
Nos. CI62-824 (R. 2133-86), CI62-889 (R. 2200-65), and 
CI63-58 (R. 2557-94), and Shell at Docket No. CI62-653 
(R. 1980-2025). The pertinent data with respect to the 
contracts underlying each of the foregoing applications are 
set forth below (R. 3579-85) : 


Proposed Price at 
Initial Which 
Contract Temporarily 
Price (¢ Certificated 
Producer Purchaser? Contract Date per Mef)  (¢ per Mcf) 


Dougherty Natural October 3, 1960 20.045 18.0 
Stockard Natural October 6, 1960 20.045 18.0 
Jones Natural October 6, 1960 20.045 18.0 


Monsanto Lone Star October 11, 1961 18.0 18.0 
(C162-889) 

Monsanto Lone Star October 12, 1961 18.0 18.0 
(CI62-824) 

Shell Florida November 1, 1961 17.0 


Monsanto Lone Star March 30, 1962 18.0 
(C163-58) 


9Tho full names of the pipeline-purchasers included on the chart are 
Natural Gas Pipeline Company of America (Natural), Lone Star Gathering 
Company (Lone Star), and Florida Gas Transmission Company (Florida). 
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Pursuant to section 7(c)!° of the Act and section 157.28 
of the Commission’s Regulations," each of the above sales 
was temporarily certificated.’ In accordance with the 
Commission’s Policy Statement of September 28, 1960, all 
of the applicants were thereby authorized to commence 
deliveries at a ceiling price of 18.0¢ per Mef, excepting 
Shell which had a 17.0-cent contract price. None of these 
certificates was conditioned to provide for refunds should 
the in-line price accompanying permanent certification be 
less than the temporarily certificated price, with the ex- 
ception of those issued to Monsanto in Docket Nos. CI62- 
924 et al. The authorization granted to Monsanto stipu- 
lated that no refunds would be ordered below the level of 
14.0¢ per Mef (R. 3346). 


On March 25, 1964, the Commission issued an order con- 
solidating the above applications with others involved in 
District No. 2 and providing for a prehearing conference 
to be held on May 11, 1964 (R. 3573-85). On April 13, 
1964, NYPSC filed a statement of its intention to partici- 


pate in the proceeding, and LIL filed a petition for leave 
to intervene (R. 3609, 3610-17). By an order dated June 
8, 1964, the Commission granted LIL’s petition and noted 
NYPSC’s status as a party (R. 3660-62)." 


Thereafter, on June 29, 1964, Continental Oil Company 
(Continental) filed a ‘‘Motion for Clarification of Issues’’ 
(R. 3676-91) by which it requested the Examiner to clarify 
the scope of the proceeding. Specifically, Continental re- 
quested the Examiner to eliminate from consideration the 
question whether refunds should be ordered of amounts 
collected pursuant to temporary certificates in excess of 


10 52 Stat, 825, as amended, 15 U.S.C. § 717f(c). 
11 Regulations Under the Natural Gas Act, § 157.28, 18 C.F.R, § 157.28. 
12 R, 3105, 3103, 3113, 3346-48, 3359-61 and 3240. 


13 The abbreviation ‘“‘NYPSC’?’ often is employed hercin as a convenient 
reference to the petitioners in both No. 19,800 and No, 19,919 and should 
be read to include LIL, where applicable. 
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the ultimately to be determined in-line priee—in the event 
that in-line price proved to be less than the temporarily 
certificated price. The only opposition to Continental’s 
motion was filed by the Staff of the Commission (R. 
3696-98). 


On July 16, 1964, the Examiner sustained Continental 
and held that ‘‘no evidence will be received in this phase of 
this proceeding concerning any issue of a possible refund”’ 
(R. 3701). In so holding, the Examiner stated (R. 
3700-01) : 

‘Once an in-line price has been finally determined and 
this in-line price is less than the conditioned price in 
the temporary certificate, or less than the price in 
the unconditioned temporary certificate, then and not 
until then does the refund issue arise. 

* * * 

‘‘To require the producers to submit evidence in an 
in-line price hearing of the amount or extent of possi- 
ble refunds would be to require them to defend against 
an issue which can only arise upon a final decision in 
the in-line price hearing.”’ 


The principal appeal“ from the Examiner’s ruling was 
taken by the Staff which stated that ‘‘a determination of 
the refund issue at this juncture ... is essential’? and 
that this procedural question is a matter which ‘“‘must be 
decided now if it is to be decided at all’? (R. 3712). The 
Examiner certified the appeals to the Commission on July 
31, 1964. The Commission failed to act upon the appeals 
within thirty days. Since the Commission’s Rules provide 
that an appeal ‘‘shall be deemed to have been denied”’ if not 
acted upon within such time,” the appeals from the 
Examiner’s ruling of July 16, 1964, excluding any refund 
issue were denied by operation of law. 


14 The only other appeal was filed by the Philadelphia Gas Works Division 
of the United Gas Improvement Company (R. 3719-25), which is not a 
party here. 


15 FPC Rules of Practice and Procedure, § 1.28(c), 18 C.F.R. § 1.28(e). 
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Thereafter, on September 1, 2, 3, 4, and 24, 1964, hear- 
ings were held on the issues as defined and clarified by the 
Examiner. On the record made, including various stipula- 
tions (R. 13-16), there was presented for decision by the 
Examiner the single question of the in-line price required 
by the public convenience and necessity. 


On October 5, 1964, the Commission issued an order ex- 
pressly affirming the Examincr’s deferral of the refund 
question until after determination of the appropriate in- 
line price (R. 3874-79).° The Commission stated (R. 
3877; 32 F.P.C. at 915): 


““We are of the view that the requests described 
above are reasonable. The procedure set forth therein 
would be more orderly and could relieve participants 
of time and expense of preparing testimony and at- 
tending hearings should it be determined that some or 
all of the prices being collected under temporary cer- 
tificates are not higher than the prices required by 
the public convenience and necessity and that there 13 
no refund issue as to some or all of the dockets. More- 
over, after the exact amount of refund in issue, if any, 
is known for each applicant, the applicant will be in 
a better position to decide whether or not to present 
evidence and arguments as to why refunds should not 
be ordered; and, should the decision be made to pre- 
sent such evidence, what kind of evidence to present. 
For these reasons we shall order that any considera- 
tion of refunds in cases where the temporary certifi- 
eate does not contain an express refund condition be 
deferred until further order of the Commission.’’ 


At this point, NYPSC for the first time addressed itself 
to the deferral of the refund question and filed an applica- 
tion for rehearing (R. 3892-96). On December 2, 1964, 
the application was denied, the Commission stating (R. 
3900; 32 F.P.C. at 1388): 

“We believe that a two-stage hearing and decision 
will expedite the decision on the initial rate for these 


16 Sinclair Oil & Gas Co., 32 F.P.C. 914, rehearing denied, 32 F.P.C, 1387 
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sales and out weigh the disadvantage of a conceivable 
delay in resolving the refund issue. This is particu- 
larly true since the hearing on the initial rate question 
has already been completed and is pending before the 
examiner for decision. The New York Commission’s 
discussion of the Tennessee Case, moreover, is in- 
apposite to the present situation. There the Commis- 
sion was fixing just and reasonable rates for the future 
and was faced with the likelihood of protracted hear- 
ings on a complex of issues arising under Scction 4(e) 
of the Act. As in the present proceedings, other than 
the Hawkins and Hawkins, et al., proceeding, the issues 
were heard separately in order to expedite the case 
asa whole. Here our decision, by severing the refund 
issue, will enable us to decide the appropriate initial 
rate for these sales much more promptly. The refund 
issue covers a past period and does not determine 
future rates to consumers. The procedure we have 
adopted is thus analogous to the procedure in the 
Tennessee Case rather than in conflict with it.’?!7 


Having thus taken the first statutory step toward judicial 


review, NYPSC did not thereafter perfect its appeal by 
filing a petition for judicial review. 


C. Examiner's Decision 


On March 3, 1965, the Examiner issued his initial de- 
cision granting the requested certificates of public con- 
venience and necessity (R. 3906-30). He determined the 
in-line price for District No. 2 for the post-Poliey State- 
ment period to be 16.0¢ per Mef (R. 3913-19).% And, in 
accordance with his July 16, 1964 ruling and the Commis- 
sion’s order of October 5, 1964, the Examiner deferred the 
refund question until further order of the Commission 


17 The Tennessee case referred to is FPC v. Tennessee Gas Transmission Co., 
371 U.S. 145 (1962). 


18In addition, the Examiner determined the in-line price for the pre-Policy 
Statement period to be 15.0¢ per Mef (R. 3920-22), a finding corresponding 
with Hunt (R. 3521; 30 F.P.C. at 1445). 
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(R. 3929).1° Exceptions to the Examiner’s decision were 
filed by NYPSC, other intervenors, the Staff and a number 
of producers. Significantly, NYPSC did not except to the 
deferral of the refund question (see R. 4068-75), and any 
objection it had thereto ‘‘shall be deemed to have been 
waived.’”° 


D. Commission Orders Under Review 


On September 22, 1965, the Commission issued its Opin- 
ion No. 476 (R. 4168-93) granting the permanent certifi- 
cates of public convenience and necessity. On the ‘‘prin- 
cipal question’’ of the appropriate in-line price (R. 4174), 
the Commission affirmed the Examiner with respect to both 
the pre-Policy Statement and post-Policy Statement 
periods. With respect to the post-Policy Statement period 
in which we are interested here, the Commission sum- 
marized its position as follows (R. 4181): 


‘4 totaling of all permanently and_ temporarily 
certificated sales in District No. 2 under contracts 
dated after September 28, 1960 and through March 10, 
1964, exclusive of the sales to Valley at 14 cents, shows 
a listing of 101 sales involving a combined estimated 
first month volume of 4,060,388 Mef. The median price 
on a volumetric basis is 16.00 cents and the volumetric 
weighted average price is 15.29 cents. Approximately 
53 percent of the estimated first month volume covered 
by these sales moved in the price range of from 16 
cents to 18 cents. On the basis of these calculations, 
and with recognition of the fact that the temporarily 
certificated sales represented most of the sales above 
the 16 cents price level, and should not be accorded 
undue weight, and giving some weight to the uncondi- 
tioned contracts we conclude that the price of 16 cents 
per Mef represents the correct post-poliey in-line price 
of jurisdictional sales of natural gas in District No. 2. 


19 Those applicants whose temporary certificates contained a condition pro- 
viding for refunds were directed to make refunds, within 60 days, of all 
amounts collected pursuant to the temporary certificates in excess of the 
16.0-cent in-line price (ibid.). 

20 FPC Rules of Practice and Procedure, § 1.31(¢), 18 C.F.R. § 1.31(¢)-. 
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In reaching this result we may observe that if we con- 
fined ourselves to permanently certificated sales we 
would not find a line as high as 16 cents, for the next 
highest sales are at the 15.25 cents level.’’ (Footnote 
omitted) 


The Commission held without foundation the claim of 
NYPSC that there is no public need for the gas to be de- 
livered under the proposed sales. In essence, the Com- 
mission held that the issue was raised too late and in the 
wrong proceeding, stating (R. 4185): 


‘“‘This issue was not raised at the pre-hearing con- 
ference in this proceeding, nor was it brought up at 
the hearings. The contracts and temporary certifi- 
cates here involved are matters of record. In many 
instances deliveries have been made under the con- 
tracts for several years. The New York Commission’s 
evidence as to lack of need is not, in our judgment, 
persuasive. We find the exceptions of the New York 
Commission not appropriate in the present posture of 
this proceeding, particularly so, since such exceptions 
were raised after the certification of the pipeline pur- 
chasers had been authorized, and on the basis of a 
record which discloses no question as to need for the 
gas supply involved.’’ 


In addition, in response to the contention that Lone Star, 
one of the pipeline-purchasers herein, is not a pipeline, the 
Commission held that Lone Star functions more as a pipe- 
line than as a gatherer (R. 4180). Accordingly, it held 
that producer sales to Lone Star pursuant to previously 
issued temporary certificates should be included in the 
calculation of the in-line price (ibid.) and, further, that 
the producers selling to Lone Star should be allowed to 
collect the in-line price (R. 4186-89). 


Finally, with respect to the question of refunds, the Com- 
mission followed its previous order of October 5, 1964, 
stating simply (R. 4191): 


“The decision as to whether refunds should be 
ordered as a condition to the remaining certificates 
herein issued is, in accordance with the Commission’s 
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order issued herein on October 5, 1964, deferred to 
the further order of the Commission.’’ 


On November 22, 1965, the Commission issued its Opinion 
No. 476-A (R. 4281-87) denying all applications for rehear- 
ing. In so doing, it ordered that the ‘‘further order of the 
Commission’’ relating to the question of refunds, referred 
to in its original opinion, be (R. 4286): 
‘«.. postponed until after the decision of the United 
States Supreme Court in U.G./. et al. v. Callery Prop- 
erties, Inc., et al., S. Ct. October Term 1964, Nos. 21, 
et al., becomes final.’’ 


STATUTES, REGULATIONS, AND RULES INVOLVED 


The principal statutory provision involved is section 7 
of the Natural Gas Act, 52 Stat. $24 (1938), as amended, 
15 U.S.C. $717f (1958). Also involved are section 19 of 
the Act, 52 Stat. 831 (1938), as amended, 15 U.S.C. § 717r 
(1958), and section 6(a) of the Administrative Procedure 
Act, 60 Stat. 240 (1946), 5 U.S.C. §1005(a) (1958). The 


relevant portions of these sections, as well as of those 
Rules and Regulations of the Commission cited herein, are 
printed in Appendix A hereto, infra pp. 1a-12a. 


SUMMARY OF ARGUMENT 
I 


NYPSC’s belated assertion that, before a producer may 
be authorized to sell natural gas to an interstate pipeline, 
the producer must prove that the pipeline has a need for 
additional gas, was raised neither in time nor in the ap- 
propriate proceeding, and it is insupportable in any event. 


In no event is the foregoing ‘‘issue’’ present as to the 
producers (Dougherty, Stockard and Jones) selling to 
Natural. The ‘‘issue’’ never was raised as to those pro- 
ducers, and Natural is conceded to have no oversupply 
problem. Moreover, its area of operations is beyond the 
range of any legitimate interest of the petitioners. Wis- 
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consin v. FPC, 373 US. 294 (1963). As to the other pro- 
ducers, NYPSC failed to raise the ‘‘issue’’ until the record 
in this proceeding was closed. No other party even sug- 
gested the presence of such an ‘‘issue.’? Accordingly, the 
Commission was clearly correct in holding NYPSC’s con- 
tention to be ‘‘not appropriate in the present posture of 
this proceeding’’ (R. 4185). NYPSC does not seriously 
contend to the contrary (see NYPSC Br. 16, n. 7). 


But even if the ‘‘issue’’ had been raised in time, NYPSC 
has misconceived the nature of a producer certificate pro- 
ceeding. The issue of public need for additional gas is 
considered in pipeline certificate proceedings, not in pro- 
ducer proceedings. Thus, in any proceeding in which a 
pipeline seeks to add a new supply of gas, an essential 
principal issue is whether there is a public need for the gas 
proposed to be added. Kansas Pipe Line & Gas Co., 2 
F.P.C. 29 (1939). Long before the hearings below were 
commenced, the Commission had authorized each of the in- 
stant pipeline-purchasers to construct the facilities neces- 
sary to accept the proposed deliveries, and NYPSC may 
intervene in the proceedings involving those pipelines as 
a matter of right. Indeed, in a pending proceeding in- 
volving one of the pipelines purchasing from the Dougherty 
Intervenor Group, NYPSC has intervened and is currently 
litigating the question of the public need for the gas in- 
volved in the instant proceeding. 


The only issue upon which the NYPSC assertion could 
legitimately bear is whether the various producers have 
markets for their gas. But, under the circumstances of 
this case, this market prerequisite was more than satisfied 
by proof of contracts with pipeline-purchasers who already 
have been authorized by the Commission to accept deliveries 
Turnbull & Zoch Drilling Co., 32 F.P.C. 877 (1964). 


II 


The Commission’s determination of a 16.0-cent in-line 
price is sound in law and was supported by substantial 
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evidence. Indeed, substantial evidence supports an even 
higher price level than that arrived at by the Commission. 


NYPSC has not claimed an absence of substantial evi- 
dence to support the Commission’s in-line price determina- 
tion (see NYPSC Br. 21-35). Instead, it has limited itself 
to contentions that certain evidence should not have been 
admitted and considered by the Commission for the as- 
serted reason that an in-line price, once determined, is 
frozen for all time and may not be changed even upon 
a showing of changed circumstances. 


NYPSC’s contention has no foundation in law, however, 
for it contravenes a long line of cases holding that the 
“key element’? in an in-line price determination ‘‘is the 
time at which the contract in issue was executed’’ and that 
an in-line price must reflect current conditions in the market 
and the natural gas industry. United Gas Improvement 
Co. v. FPC, 283 F.2d 817 (9th Cir. 1960), cert. denied, 365 
U.S. 881 (1961); Atlantic Ref. Co. v. FPC, 115 U.S. App. 
D.C. 26, 316 F.2d 677 (1963) ; and Hassie Hunt Trust, supra, 
30 F.P.C. at 1442. Moreover, it is clear that in determining 
an in-line price the Commission must consider prices 
authorized under temporary certificates, as well as its 
own guidcline prices, in order to satisfy this ‘‘current- 
conditions’? criterion. United Gas Improvement Co. v. 
FPC, supra; and Public Serv. Comm’n of N.Y. v. FPC, 
117 U.S. App. D.C. 287, 329 F.2d 242 (1964) (Skelly), 
cert. denicd, 377 U.S. 963 (1964). Accordingly, NYPSC’s 
contention that an in-line price, once determined, is frozen 
for all subsequent periods is clearly without foundation. 


Finally, although NYPSC does not assert to the con- 
trary in this proceeding, it is clear that substantial evidence 
supports the Commission’s 16.0-cent per Mef in-line price 
determination. Indeed, the record evidence supports a con- 
siderably higher price. Accordingly, the Commission’s 
determination as to price level must be regarded as con- 
clusive. Natural Gas Act, §19(b), 52 Stat. $31, 15 U.S.C. 
§ 717r(b). 
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Tit 


NYPSC’s assertion that Lone Star is not a pipeline 
and may not be charged the in-line price has no support in 
the record or under applicable law. There is not a scintilla 
of evidence that Lone Star functions as a gathering com- 
pany either generally or in respect of the sales here in- 
volved. 


The Commission’s holding below (R. 4180) that Lone 
Star is a pipeline is not an isolated, ad hoc decision. On the 
contrary, such a result is required by the Commission’s 
Regulations,”! and the Commission consistently has treated 
Lone Star as an interstate pipeline company subject to 
regulation under the Act for all purposes. 


In point of fact, Lone Star is simply an extension of a 
major pipeline system. As such, it must be considered a 
pipeline for purposes of regulation under the Act. Ben 
Bolt Gathering Co., 26 F.P.C. 825 (1961), rehearing denied, 
27 F.P.C. 334 (1964), aff’d, 323 F.2d 610 (5th Cir. 1963). 
Furthermore, the record shows that the gas to be purchased 
by Lone Star is of pipeline quality and that Lone Star’s 
treatment of the gas is customary for pipeline-purchasers 
at the wellhead. Panhandle Eastern Pipe Line Co., 27 
F.P.C. 35 (1962); and Medina Gathering Corp., 30 F.P.C. 
227 (1963). Accordingly, the Commission properly found 
that Lone Star might be charged the in-line price. 


IV 


The Commission’s deferral of the refund question was 
an eminently sound exercise of its discretion to schedule its 
business and employ its resources in the manner most con- 
ducive to the public interest. Wisconsin v. FPC, supra, 373 
U.S. 294. As the Examiner noted, the existence vel non 
of a refund issue could not be determined until the Com- 
mission’s determination of an in-line price (R. 3700). Ac- 


21 Regulations Under the Natural Gas Act, §154.91(a), 18 CFR. 
§ 154.91(a). 
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cordingly, the Commission deferred any question as to 
refunds in order to establish a ‘‘more orderly’? procedure 
and to ‘‘relieve participants of time and expense’? in the 
event that, as a result of the in-line price determination, 
it should ultimately be determined ‘‘that there is no refund 
issue as to some or all of the dockets’’ (R. 3877). As the 
Commission also contemplated (R. 4286), the deferral 
allowed for decision by the Supreme Court of the United 
States in a case which could have limited or defined more 
precisely the issues in this proceeding. Finally, by defer- 
ring the refund question, the Commission was able more 
promptly to decide the in-line price question, and, as it 
developed, this resulted in an order requiring immediate 
rate reductions. Accordingly, the Commission’s deferral 
action was completely consistent with the interim-order 
procedure approved by the Supreme Court in FPC v. 
Tennessee Gas Transmission Co., supra, 371 U.S. 145. 
Manifestly, under the circumstances here, the Commission 
did not abuse its diseretion in deferring the refund question. 


Moreover, the Commission’s actions in deferring the 
refund question are not reviewable in this proceeding, for 
none of those actions is properly before this Court. If 
NYPSC claims that the Commission erred in failing to 
adduce evidence so that the refund question could have 
been decided simultaneously with the in-line price issue 
in the September 22, 1965 order here on review, then any 
agerievement resulted not from that order but from the 
Commission’s order of October 5, 1964, and NYPSC should 
have sought review of the earlier order. Natural Gas 
Act, $19(b), 52 Stat. 831, 15 U.S.C. §717r(b); and 
Isbrandsten Co. v. United States, 93 U.S. App. D.C. 293, 
211 F.2d 51 (1954), cert. denied, 347 U.S. 990 (1954). 
NYPSC did not seek timely review of that order. Nor 
has NYPSC properly sought review of the September 22, 
1965 order insofar as that order relates to the refund 


22In fact, NYPSC had waived any objection it may have had to that order 
by failing to appeal the Examiner’s ruling which that order affirmed. 


16 


issue. By failing to except to the Examiner’s decision with 
respect to the refund question, NYPSC failed to preserve 
its objection. Thus, it was barred from seeking rehearing 
on that ground [FPC Rules of Practice and Procedure, 
$ 1.31(¢c), 18 C.F.R. §1.31(c)], and judicial review on that 
point is barred. Natural Gas Act, §19(b), supra. More- 
over, if NYPSC claims that the Commission will not act 
with appropriate dispatch subsequent to the order here on 
review, correction of any such error could not be achieved 
by review of that order, NYPSC has failed to exhaust its 
administrative remedies, and its appeal is premature. See, 
e.g., Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 
(1938). 


Finally, if NYPSC claims that refunds should have been 
ordered without a further hearing by the Commission and 
without consideration of the equities involved, its position 
is totally without foundation. Although the Dougherty 
Intervenor Group denies the existence of any power on the 
part of the Commission to order refunds of amounts 
collected under unconditioned temporary certificates, we 
do not argue the point here, for this question is not cur- 
rently before this Court. It is sufficient to note that there is 
no authority for the proposition that refunds may be 
ordered without a balancing of the equities. Cf. Public 
Serv. Comm’n of N.Y. v. FPC, supra, 117 U.S. App. D.C. 
287, 329 F.2d 242. Since the record in this proceeding con- 
tains no evidence whatsoever on the refund issue, in no 
event may refunds be ordered in the present posture of this 
case, 
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ARGUMENT 


A. “ISSUE” AS TO “NEED” NOT PROPERLY RAISED BELOW 
AND WITHOUT FOUNDATION IN LAW OR FACT 


NYPSC now contends that, before a producer may be 
authorized to sell natural gas to an interstate pipeline, the 
producer has a burden to prove that the pipeline has a need 
for additional gas and is not suffering from an oversupply 
situation. As we show below, this ‘‘issue’’? has been 
raised neither in time nor in the appropriate proceeding, 
and NYPSC’s contention is insupportable in any event. 
Indeed, NYPSC’s assertion of a lack of need for the gas 
here involved is particularly incongruous in view of the 
fact that deliveries are already being made under tem- 
porary authorization (R. 4185) and the gas so delivered has 
obviously already been consumed. 


1. Need “Issue” Not Properly Raised Below 


Any ‘‘issue’’ of public need for the gas involved can 
hardly be more than an afterthought, for NYPSC—the only 
party attempting to raise the ‘‘issue’’—failed to do so until 
the record in this proceeding was closed and the Examiner 
was preparing to make his decision. Moreover, in no event 
is the need ‘‘issue’’ present as to those producers selling to 
Natural. No one has ever raised this ‘‘issue’’ as to those 
producers, Natural is conceded to have no ‘‘oversupply’’ 
problem, and it operates in an area outside the scope of 
the interests of cither petitioner. 


At the prehearing conference held on May 11, 1964, 
NYPSC raised no question as to the need for the gas pro- 
posed to be sold. At the outset of that conference, the 
Presiding Examiner stated that he assumed that the 
‘¢principal issue’’ would be the in-line price (R. 7). Later, 
one counsel indicated that the issue was whether the sales 


23 NYPSC Br. 16. 
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at the price proposed are in the present or future public 

convenience and necessity (R. 10-11) and that (R. 11): 
“‘T have had no indication from the parties to this 
proceeding or the intervenors that any other issue is 
being raised with respect to the public convenience and 
necessity.”’ 


Following an agreement as to stipulations on certain 
other matters, the Presiding Examiner addressed this 
inquiry to the parties (R. 17): 

“Does anybody else have any suggestion for 
shortening or eliminating matters of proof—the re- 
maining matters of proof required—which leaves only 
about the price issue.”’ 


No one, most notably not NYPSC, then suggested any 
issue with respect to ‘“‘publie need’”’ for the gas. Nor did 
this matter later become an issue. 


Indeed, the Examiner thereafter made it unassailably 
clear that he considered only one issue to be properly in- 


volved in this proceeding—that of the in-line price. As 
previously noted, on July 16, 1964, the Examiner issued an 
order eliminating the refund issue from the forthcoming 
hearing, saying (R. 3701): 


‘¢Wuererore, the motion of Continental is sustained 
and no evidence will be received in this phase of this 
proceeding concerning any issue of a possible refund. 
The issue in this proceeding continues to be the price 
at which the public convenience and necessity requires 
the natural gas in the producer dockets consolidated 
herein for hearing.’? (Emphasis supplied) 


Significantly, neither NYPSC nor any other party took 
exception to the Examiner’s statement of the single issue 
involved, and no one then suggested that there was in- 
volved in this proceeding any ‘‘issue’’ as to the need for 
the gas proposed to be sold. 


Accordingly, the Commission was clearly correct in 
ruling that NYPSC’s belated attempt to insert the need 
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‘issue’? was ‘‘not appropriate in the present posture of 
this proceeding’’ (R. 4185). Indeed, NYPSC—even now— 
does not here seriously contend to the contrary. Devoting 
to the Sinclair proceeding only one footnote of its five-page 
discussion of the need ‘‘issue,’’ it concludes, lamely, that 
‘‘while we vigorously disagree with this suggestion’’ of 
untimeliness (NYPSC Br. 16, n. 7): 


«it is clear from Hawkins that even where there 
is no question of the timing of the issue, the Commis- 
sion will reach the same result.’’ 


The flaccid character of this non sequitur is evident. 


Moreover, we repeat that NYPSC never attempted to 
raise its need ‘‘issue’’ with respect to the producers 
(Dougherty, Stockard and Jones) proposing to sell to 
Natural. On the contrary, in its pleadings before the 
Commission, NYPSC carefully stated its ‘‘issue’’ so as to 
exclude Natural.** And, even in its brief here, it concedes 
that Natural has no oversupply problem (NYPSC Br. 


19-20). NYPSC’s care in stating its proposition was em- 
ployed wisely. Thus, on at least one occasion, critically 
near the date of the contracts here involved, Natural’s 
gas supply was held by the Commission to be ‘‘not 
adequate’’ to support a proposed expansion.* 


Finally, it should be noted that NYPSC has no standing 
to contest the question of Natural’s need for gas. For 
NYPSC has no regulatory jurisdiction over, or legitimate 
interest in, the gas supply and purchasing practices of 
Natural which operates only in the midwestern area. Its 
pipelines run from Texas to Chicago.*® And, even if it 


24 See, e.g., R. 4070. 

25 Natural Gas Pipeline Co., 26 F.P.C. 146, 147, 149-50 (1961). In the 
cited order, issued on July 11, 1961, the Commission refused to deny Natural’s 
application only for the reason that, after the record had closed, Natural 
advised the Commission that it had very recently added new reserves which 
reduced its deficiency in gas supply. Jd. at 150. 


26 Cf. Ben Bolt Gathering Co., supra, 26 F.P.C, at 828. 
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were to pay for gas never received, this would not redound 
to the detriment of the residents of the State of New York. 
Accordingly, as to Intervenors Dougherty, Stockard, and 
Jones, NYPSC has no legitimate regulatory interest in any 
‘issue’? as to the need of Natural for the gas proposed to 
be sold. Wisconsin v. FPC, supra, 373 U.S. at 303-04. 


2. Issue of Public Need for Gas Is Determined in Pipeline 
Certificate Proceedings—Not in Producer Certificate 
Proceedings 


Even if NYPSC’s contention as to ‘‘need’’ had been 
appropriately raised, it has no foundation in law or in 
established Commission procedures under the Act. NYPSC 
has misconceived the issues involved in this proceeding. 
As we show below, the public need for additional gas 
is considered in pipeline certificate proceedings, not in 
producer certificate proceedings. A producer satisfies the 
statutory requirements for a certificate when it shows that 
it has a contract for its gas with a pipeline-purchaser who 
has been authorized by the Commission to accept delivery. 


It has long been recognized that, among the issues in a 
certificate proceeding under section 7 of the Act, are the 
existence vel non of a market for the gas involved and the 
adequacy of the applicant’s gas supply to satisfy that 
market. Kansas Pipe Line & Gas Co., supra, 2 F.P.C. 29. 
Accordingly, in any proceeding in which a pipeline seeks 
authority to expand into a new market area, or to add to 
reserves supporting its existing market, the Commission 
must determne whether in fact a new or expanded market 
exists and, if so, whether the pipeline has an adequate 
supply of gas with which to serve that market. Cor- 
respondingly, when a pipeline secks authority from the 
Commission—as it must—to construct facilities to take on 
new supplies of gas, it must satisfy the Commission that 
it has a market for which, either presently or in the future, 
its existing sources of supply are inadequate. In such a 
proceeding, the Commission must find that the public con- 
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venience and necessity require the adding of a new supply.” 
Thus, in every proceeding in which a pipeline seeks to add 
new supplies of gas—whether it be a catch-all ‘‘budget”’ 
certificate proceeding or a separate proceeding—an 
essential principal issue is whether there is a public need 
for the gas proposed to be added. 


Moreover, long before the hearing below commenced, 
each of the pipeline-purchasers involved had been author- 
ized to accept the proposed deliveries, including specifically 
the purchasers from the Dougherty Intervenor Group, 2.e., 
Natural, Lone Star, and Florida. Whether Natural, Lone 
Star, or Florida has an adequate or inadequate gas supply 
is an appropriate issue in the certificate proceedings in- 
volving those pipelines, and NYPSC may intervene in those 
pipeline proceedings as a matter of right.” 


Indeed, Lone Star’s proceeding is currently pending 
before the Commission, and NYPSC is an active party 
thereto. Moreover, in an initial decision issued February 


16, 1966, the Examiner noted that the ‘‘issues have been 
narrowed to the question,’’ raised by NYPSC, whether 
there is a public need for the gas involved in the instant 
proceeding, the purchase contracts for which Lone Star 
proposes to assign to United Gas Pipe Line Company 
(United).** In conclusion, the Examiner stated (id. at 9): 


‘<The Examiner finds and concludes that there is a 
market, and a need on the part of United, for the gas 
in Texas Railroad Commission District No. 2 here in- 
volved, delivered at the daily average of 40,000 Mef.’’ 


27 Natural Gas Act, § 7, 52 Stat. 824, as amended, 15 U.S.C. § 717f. 


28See Regulations Under the Natural Gas Act, §157.7(b), 18 C.F.R. 
§ 157.7(b). 


29 FPC Rules of Practice and Procedure, § 1.8(a), 18 C.F.R. § 1.8(a). 


30 Lone Star Gas Co., Docket No, CP65-118, Examincr’s Decision (not yet 
reported). 


31 Tbid. (mimeo, ed. pp. 1, 7-9). 
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Accordingly, the Examiner concluded that a permanent 
certificate of public convenience and necessity should issue 
to Lone Star,*? and the matter is now pending before the 
Commission. 


The only issue upon which NYPSC’s contention could 
legitimately bear in the instant proceeding is whether the 
various producers have markets for their gas. But it is 
clear that the producers here have shown a market. In 
Turnbull & Zoch Drilling Co., supra, 32 F.P.C. 877, the 
Commission held that under the circumstances of that case 
the market prerequisite had been satisfied—prior to 
certification of the pipeline-purchasers—by proof of con- 
tracts with the pipelines. In so holding, the Commission 
stated (id. at 879): 


‘*Tn our view, it would be unjust to require a producer 
to come to a hearing, prepare evidence and participate 
in a proceeding only to find that a certificate cannot 
issue prior to certification of its pipeline purchaser 
when there is no reason to question the need for the 


gas supply involved. This result, in circumstances 
like those involved herein, would not advance the 
orderly and expeditious disposition of the applications 
in question. Furthermore, it would become difficult to 
issue budget-type certificates to pipelines since issuance 
of such certificates presupposes permanently certifi- 
cated supplies of gas.’’* 


It is clear, therefore, that the ‘‘issue’’ as to need not 
only was untimely raised but also that it has no foundation 
in law. In no event is the ‘‘need’’ issue present as to 
producers selling to Natural. 


327d, at 15. 


33 The Commission noted that if the pipeline-purchaser failed to obtain per- 
manent certification, the producer of course would no longer have a market. 
Ibid. That contingency, however, is not relevant here. 
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B. THE COMMISSION PROPERLY CONSIDERED SUBSTANTIAL 
EVIDENCE SHOWING AN INCREASE IN THE IN-LINE PRICE 
DURING THE POST-POLICY STATEMENT PERIOD 

Perhaps realizing the futility of such an attempt, not 

once in its fifteen-page discussion of in-line prices does 
NYPSC attack the Commission’s conclusion that an in- 
line price of 16.0¢ per Mef is supported by substantial 
evidence of record in this proceeding.** Instead, it has 
limited itself to contentions that certain evidence should 
not have been admitted and considered by the Commission. 
In this regard, it claims that an in-line price, once having 
been determined for a given area, is static and that the 
Commission may not consider evidence to show that, with 
the passage of time, market and industry conditions have 
changed and that the previously established price is no 
longer in line. NYPSC bases this contention on two 
propositions of law, neither of which is logical or practical 
and both of which have been repudiated by the courts and 
by the Commission. 


We shall show below that the in-line price concept, 
sired by CATCO;* contemplates a price that is in line with 
current conditions in the market and the natural gas in- 
dustry, that an in-line price, once determined, is not frozen 
as a matter of law, that prices contained in temporary 
certificates and other evidence of current conditions must 
be considered by the Commission, and finally that the 
record evidence in this proceeding would support an initial 
price even higher than 16.0¢ per Mef. 


34Sce NYPSC Br. 21-35. 
35 Atlantic Ref. Co. v. Public Serv. Comm’n of N.Y., supra, 360 U.S. 378. 
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1. Since Current Conditions in the Market and Industry Govern 
In-Line Price Determinations, an In-Line Price Is Not 
Frozen 


NYPSC asserts that the Commission may not consider 
evidence showing an increase above a previously determined 
in-line price.**° This contention is based upon the raw 
assertion—unsupported by authority—that (id. at 29): 


‘«. . the line, once found by the Commission in a 
contested hearing under proper procedures, remains 
fixed until the applicable area rate proceeding is con- 
eluded and the just and reasonable rate is made 
effective.’’ 


As a consequence, NYPSC would have the Commission 
refuse to consider prices temporarily authorized or any 
other evidence of current conditions reflecting a change in 
the price level (zbid.). But, as we show below, these 
propositions are contrary to a long line of cases, decided 
since CATCO, holding that the critical factor in an in-line 
price determination is the current condition of the market 


and the industry under which substantial volumes of gas 
move in interstate commerce. 


The taproot for a discussion of in-line prices is CATCO." 
There, the Supreme Court held (360 U.S. at 391): 


‘‘Where the proposed price is not in keeping with the 
public interest because it is out of line or because its 
approval might result in a triggering of general price 
rises or an increase in the applicant’s existing rates 
by reason of ‘favored nation’ clauses or otherwise, 
the Commission in the exercise of its discretion might 
attach such conditions as it believes necessary.’’ 


Since CATCO, the Commission and the courts have written 
at length about in-line price determinations, but only a few 
decisions need be referred to here to demonstrate that 


36 NYPSC Br. 29-34. 


37 See supra n. 7. 
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current market and industry conditions are the ‘‘key 
element’’ in such determinations. 


We have already noted®* that in Hunt the Commission 
spawned this very proceeding by holding that the appro- 
priate price for the post-Policy Statement period must be 
determined separately from the price for the pre-Policy 
Statement period. In so holding, the Commission stated 
(R. 3515; 30 F.P.C. at 1442): 


‘While the impact of the policy statement is one 
factor to be considered in the proceeding covering the 
post-policy statement contracts, there are other com- 
pelling reasons for severing these contracts and con- 
solidating them with all of the other applications 
contemporaneously executed. Jt is important to 
recognize that the key element in our in-line determina- 
tion is the time at which the contract in issue was 
executed. We cannot assume that the evidence upon 
which we govern an in-line determination for contracts 
in the late 1950’s can automatically be applied to con- 
tracts executed in the 1960’s. On the contrary it 
would seem clear that the evidence must relate to a 
period reasonably contemporaneous with the contracts 
in issue. The evidence in this proceeding was focused 
upon the pre-policy statement period and the date of 
the policy statement therefore provides a convenient 
dividing point, without which we would be determining 
1963 prices on the basis of contract prices in the 
previous decade.’? (Emphasis supplied) 


Similarly, in Amerada Petroleum Corp., 31 F.P.C. 623 
(1964),°° the Commission stated (id. at 633): 


‘“‘The interveners urge, and the examiner holds, 
that if 15 cents is ‘in-line’ for the past and our task 
is to ‘hold the line’ the price should remain at 15 cents 
for any subsequent period. This reasoning ignores 
the crucial fact that ‘the key element in our in-line 
determination is the time at which the contract in 
issue was executed.’ We do not believe that our task 


88 See supra pp. 3-4. 
39 Appeal pending, Sunray DX Oil Co. v. FPC (10th Cir. Nos, 7781, et al.), 
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of assuring adequate supplies of gas in interstate 
commerce at the lowest reasonable price can be 
adequately discharged by an approach which requires 
us to shut our eyes to the evidence presented in later 
proceedings. A rule of law that would deprive 
producers of any opportunity to show that the initial 
prices in the 1950’s did not suffice for the 1960’s or, 
conversely, that would deprive consumer groups of an 
opportunity to show a decline in the price level, is not 
fair to the producers or in the long-term interest of 
consumers. Nor is such a rule even suggested by the 
decisions of the courts. The Supreme Court in CATCO 
emphasized the necessity for the Commission to 
scrutinize the level of initial rates, to make sure that 
they are in line and will not trigger a further escalation 
of producer prices. Holding the line in the present 
market means stopping unjustified escalations of field 
prices; it means price stability. It does not mean that, 
irrespective of evidence to the contrary, an absolute 
price freeze is to be imposed until some future date 
when area proceedings ultimately establish just and 
reasonable rates.’? (Emphasis supplied; footnote 
omitted) 


And, in Union Texas Petroleum, 32 F.P.C. 254 (1964),*° 
the Commission gave further consideration to the nature 
of an in-line price (2d. at 260): 


“‘The in-line price is not a mechanical reflection of 
certificated prices or of the market. It is, rather, the 
Commission’s considered judgment as to the maximum 
initial price appropriate in the interest of the public 
convenience and necessity reflecting the current condt- 
tions in the industry.’’ (Emphasis supplied) 


In so holding, the Commission was not breaking new 
ground. On the contrary, prior court decisions compelled 
the foregoing holdings that ‘‘current conditions are the 
‘key element’ ’’ in determining an in-line price. Perhaps 
the leading in-line price case is United Gas Improvement Co. 


40 Appeal pending, Pan American Petroleum Corp. v. FPC (10th Cir. Nos. 
7912, et al.). 
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v. FPC, supra, 283 F. 2d 817. There, the Ninth Circuit 
stated (id. at 823): 


‘¢Considered in this light, the ‘line’ referred to in 
Cateo may properly be referenced to relevant existing 
producer prices under which substantial amounts of 
natural gas move in interstate commerce. 


“From all that is said above it will also be under- 
stood that we find without merit the contention that 
the price line must necessarily accord with the pre- 
Catco line. We agree with the view expressed by the 
Commission in Texas Gas Transmission Corporation 
et al., 22 F.P.C. 378, 388, that factors such as increased 
production costs since Catco, comparative accessibility 
of field locations, and comparative depth of sands tend 
to make pre-Cateo prices irrelevant for comparative 
purposes in other cases.’? (Emphasis supplied) 


Treating the contention that in-line price determinations 
should be limited to and governed only by certificated prices, 
the Ninth Circuit continued (id. at 824): 


‘As previously indicated, the price line is intended 
to reflect current conditions in the industry. There- 
fore, comparative prices upon which it is based must 
be prices under which a substantial amount of natural 
gas presently moves in interstate commerce. The limi- 
tation urged by UGI could well defeat this objective 
by restricting the comparison to a small number of 
contracts under which litle gas moves today. It could, 
in fact, require a rollback to prices having no current 
relevancy. 

‘¢ Assuming the criteria employed by the Commission 
to be otherwise acceptable, we hold that the considera- 
tion for comparative purposes of producer prices not 
previously scrutinized does not evidence an abuse of 
discretion.’’ (Emphasis supplied; footnote omitted) 


And this Court stated the rule most succinetly in Atlantic 
Ref. Co. v. FPC, supra, 115 U.S. App. D.C. 26, 29, 316 F.2d 
677, 680, when it held: 


‘¢As used in CATCO, the line means the price at which 
similar sales, not suspect, were made under similar cir- 
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cumstances from the same area about the same time.’’ 
(Emphasis supplied) ** 


Although it is not apparent from its opinion, by affirming 
the Commission in Aflantic, this Court approved the estab- 
lishment of different in-line price levels for two separate 
periods. Thus, in addition to the 16.5¢-per-Mef price men- 
tioned in the opinion, the Commission order there under 
review, recognizing a change in market and industry condi- 
tions, provided for a 17.0¢-per-Mef in-line price for a sub- 
sequent period of time.* 


Finally, the Supreme Court has made the most recent 
pronouncement upon the mechanics of in-line price deter- 
minations. In approving the Commission’s in-line price 
determination in Callery, the Court stated (id. at 363) : 


““Consumer protection is afforded by keeping the ‘in- 
line’ price at the level where substantial amounts of 
gas have been certificated to enter the market under 
other contemporaneous certificates, no longer subject 
to judicial review or in any way ‘suspect.’ We believe 


the Commission can properly conclude under § 7 that 
adequate protection to the public interest requires as 
an interim measure that gas not enter the interstate 
market at prices higher than existing levels.’’? (Em- 
phasis supplied) 


NYPSC’s assertion that an in-line price, once determined, 
must be frozen at that level would clearly contravene the 
foregoing authorities. Such an assertion is a direct attack 


41In Sohio Petroleum Co. v. FPC, 298 F. 2d 465 (10th Cir. 1961), the 
court stated (id. at 467): 


‘¢Permanence is dependent upon the maintenance of such balance and 
the duty to guard, review, and, if necessary, change the in line price rests 
with the Commission,’’ (Emphasis supplicd) 


Although the foregoing statement would appear to be a clear and unequivocal 
statement of the Commission’s power and duty to change an in-line price, it 
is not clear from the opinion that the court was not confusing an in-line price 
with a guideline price. 


42 Ohie Oil Co., 27 F.P.C. 551, 553 (1962). 


43 United Gas Improvement Co. v. Callery Properties, Inc., 86 S. Ct. 360 
(1965). 
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upon the Commission’s power and duty to consider current 
market and industry conditions in arriving at an in-line 
price. Manifestly, NYPSC’s contention cannot survive. 


Also contrary to the foregoing authorities is NYPSC’s 
only other attack upon the Commission’s in-line price de- 
termination in this case. As if recognizing that its conten- 
tion for the direct imposition of a freeze is obviously con- 
trary to law, NYPSC attempts to achieve the same result 
by indirection. Thus, it asserts that prices authorized in 
temporary certificates and indeed even in the Commission’s 
own Statement of General Policy** are barred from Com- 
mission consideration and that, in determining an in-line 
price, the Commission is limited to prices contained in pre- 
viously issued permanent certificates.“ 


To adopt such a contention would render in-line price 
proceedings meaningless for, with the passage of time, the 
only prices permanently certificated would be those pre- 
viously determined to be in line. And, if NYPC’s present 
contention were the law, those prices—whether or not ‘‘rea- 
sonably contemporaneous’’ with the contracts in issue— 
would be followed by rote in all subsequent in-line proceed- 
ings. Thus, an in-line price freeze or rollback** would be 
accomplished by indirection, for again current market and 
industry conditions would be ignored. 


NYPSC’s indirect attack on the Commission’s duty to 
consider current market and industry conditions clearly has 
no support in law. Indeed, this Court has approved the 
Commission’s consideration of prices authorized by tempo- 
rary certificates, recognizing that the Commission gives 


44See supra n. 8. 


45 As to the Sinclair proceeding, the subject of this review, NYPSC does not 
contend that uncertificated initial prices contained in producers’ contracts 
should be barred from consideration by the Commission, Cf. NYPSC Br. 25-29. 
Undoubtedly overlooked, this contention has no more merit than any other 
which seeks to ban Commission consideration of current market and industry 
conditions, See, ¢.g., United Gas Improvement Co. v. FPC, supra, 283 F. 
2d at 824. 


46 Idid, 
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such prices less weight than those permanently certificated. 
Public Serv. Comm’n of N.Y. v. FPC, supra, 117 U.S. App. 
D.C. at 291, 329 F.2d at 246. 


Similarly, in the same case, referred to as Skelly, this 
Court approved the Commission’s action in giving some 
consideration to the effect upon producer prices of the 
guideline prices established by its Statement of General 
Policy (117 U.S. App. D.C. at 292, 329 F.2d at 247): 


“But the area guide line price is only a guide line 
price; it is not an ‘in-line’ price required by Catco to 
be determined with the issuance of permanent certifi- 
eates under Section 7(c). As the Commission states, 
its Policy Statement was a guide to its future action 
and ‘cannot effect an automatic approval of proposed 
rates, particularly where the contracts were entered 
into before the Policy Statement.’ The Commission 
could not have ignored altogether its own Policy State- 
ment, but it was not required to be controlled thereby 
in deciding, in the Section 7 proceedings, that the in- 
line price should be fixed at a less amount on the basis 
of the evidence analyzed in its opinion.’? (Emphasis 
supplied) 

On the basis of the foregoing, it is inescapable that the 
determination of an in-line price is to be governed by cur- 
rent market and industry conditions and that an in-line 
price, once determined, is not frozen as a matter of law— 
either directly or indirectly. As a consequence, NYPSC’s 
only attacks upon the Commission’s in-line price determi- 
nation in the instant case clearly have no legal foundation. 


2. Evidence Would Support Price Even Higher Than 
16.0¢ Per Mcf 


Although NYPSC does not assert to the contrary in this 
proceeding,“ it is clear that substantial evidence required— 
at a minimum—the Commission’s 16.0¢-per-Mef in-line price 
determination. For the evidence of record would support 
a Commission determination of an even higher price. Ac- 


47 Bee NYPSC Br. 21-35. 
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cordingly, under the circumstances of this case, the price 
level arrived at by the Commission must be regarded as 
conclusive. Natural Gas Act, §19(b), 52 Stat. 831, 15 
U.S.C. § 717r(b). 


The Commission’s 16.0-cent in-line price determination 
here for the post-Poliey Statement period was based upon 
the following findings of fact (R. 4181): 


‘A totaling of all permanently and temporarily cer- 
tifieated sales in District No. 2 under contracts dated 
after September 2S, 1960 and through March 10, 1964, 
exclusive of the sales to Valley at 14 cents, shows a 
listing of 101 sales involving a combined estimated 
(rst month volume of 4,060,388 Mef. The median price 
on a volumetric basis is 16.00 cents and the volumetric 
weighted average is 15.29 cents. Approximately 53 
percent of the estimated first month volume covered 
by these sales moved in the price range of from 16 
cents to 18 cents.’’ (Emphasis supplied; footnote 
omitted) 


In addition to the voluminous price exhibits introduced 
by the Staff (R. 706-56, 757-64), an exhibit sponsored by 
one of the producers’ witnesses, Mrs. Celia Star Gody, 
compelled a similar result from a study of permanently 
and temporarily certificated prices above 14.0¢ per Mef 
for the post-Policy Statement period (R. 701). Thus, of 
a total of 42 contracts studied, 28 were certificated by the 
Commission at prices of 16.0¢ per Mef or higher (tbid.). 
Similarly, of the volumes involved in the sales studied, 
74.7 per cent were certificated at prices not lower than 16.0¢ 
per Mef (ibid.). Accordingly, it could not be suggested 
seriously that there is no substantial evidence to support 
the Commission’s finding of an in-line price level of only 
16.0¢ per Mef. 


Indeed, there is substantial evidence of record to sup- 
port an even higher price. Mrs. Gody’s exhibit shows that 
91 of the 42 contracts studied were certificated by the 
Commission at 18.0¢ per Mef or higher and that an addi- 
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tional five contracts were certificated in the 17.0-17.99¢-per- 
Mef range (ibid.). Similarly, on a volume basis, 64.5 per 
cent of the volumes moving in interstate commerce under 
the contracts studied carried a price of 18.0¢ per Mef or 
higher, and an additional 7.5 per cent were certificated in 
the 17.0-17.99¢-per-Mef range (zbid.). 


When consideration is given to initial prices contained 
in producers’ contracts, which the Commission in Amer- 
ada* stated should be ‘‘the beginning point in our deter- 
mination of the ‘in-line’ price for the period in question,’’ 
it is clear that an in-line price at least as high as 18.0¢ per 
Mecf would be supported by substantial evidence. Mrs. 
Gody traced the pattern of contract prices both before and 
after the Commission’s Policy Statement. In the three- 
year pre-Policy Statement period, about one-third of the 
total volume was contracted for at a price of 18.0¢ per Mef 
or higher, and 47 per cent of the total was priced at 17.0¢ or 
above (R. 694). In contrast, during the post-Policy State- 
ment period, 60 per cent of the total volume was priced at 
18.0¢ per Mef or above, and 65 per cent at a price of 17.0¢ 
or above (tbid.). 


To portray the relationship between prices and volumes 
committed under the respective prices, as well as the pat- 
tern of prices under larger volume sales, Mrs. Gody pre- 
sented two graphs, one covering the pre-Policy Statement 
period and the other the subsequent period (R. 695). These 
graphs, covering sales with actual volumes of 600 MMef or 
more, reflect that in the pre-Policy Statement period there 
were relatively large volumes sold at prices in the ranges 
of 14.0-14.5¢ and 15.0-15.5¢ and at 17.0¢, and a very large 
volume at 22.0¢ (ibid.). Fifty-three per cent of the total 
volume was at a price of 17.0¢ or higher (bid.; R. 161-62). 


In contrast, in the post-Policy Statement period, 87 per 
cent of the total volume was sold at an initial price of 


48 Supra, 31 F.P.C. at 633. 
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17.0¢ or above, and 82 per cent at initial prices of 18.0¢ or 
above (R. 162, 695). Similarly, out of a total of 17 con- 
tracts for this period, only 4 were priced below 17.0¢ and 
they accounted for only 13 per cent of the total volume 
(R. 162). 


Mrs. Gody also presented another display which por- 
trays the distribution of contract prices for the period Janu- 
ary 1, 1958, through December 31, 1963 (R. 699). It is not 
confined to sales with annual volumes of 600 MMef or more, 
as was the case with the other graphs (R. 696). The data 
on this display show that there were large delivery volumes 
for contracts at prices in the ranges of 15.0-15.5¢ and 17.0- 
17.5¢ and at 18.0¢ (R. 699). There were six contracts 
priced at 20.0¢ and one large sale at 22.0¢ (R. 165-66). 


Mrs. Gody devoted careful attention to the matter of 
time and gave consideration to the entire six-year period 
between 1958 and 1963 (R. 167). She testified that the 
principal difference between the periods before and after 
September 28, 1960, was the post-Policy decline in commit- 
ments at prices below 17.0¢ and a reduction during the 
same period in the level of higher prices to the Commis- 
sion’s 18.0-cent guideline price (ibid.). In the entire 1958- 
1963 period, over half of the newly committed volumes 
was sold under contracts priced in the range of 17.0¢ to 
22.0¢ (ibid.). And, even if the sales involved here were 
excepted, over 45 per cent of the volumes was committed 
under contracts in the foregoing price range (ibid.). On 
the basis of these facts, Mrs. Gody concluded that a ceiling 
price of 19.0¢ per Mef would be in line (R. 168). 


Tn view of the foregoing, there was obviously substantial 
evidence to show that the Commission’s in-line price deter- 
mination of 16.0¢ per Mef was of a minimal or even a 
rollback character. Indeed, the evidence would support 
an in-line price determination of 18.0¢ per Mef, at the very 
least. 
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C. LONE STAR IS A PIPELINE AND MAY 
BE CHARGED THE IN-LINE PRICE 

NYPSC asserts that Lone Star, the pipcline-purchaser 
in several sales involved in this proceeding, proposes ‘‘to 
gather, dehydrate, and compress the gas’’ delivered to it 
and ‘‘transport it a short distance for resale to United 
Gas Pipe Line Company,’’ is therefore a gathering com- 
pany rather than a pipeline company, and as such may not 
be charged the in-line price.” We show below that this 
assertion has no foundation, that there is no evidence to 
show that Lone Star functions as a gathering company 
either generally or in respect of the sales here involved, 
and that it has been consistently treated by the Commis- 
sion as a pipeline regulable under the Act. 


NYPSC’s contention appears to be based upon the fact 
that the Commission held another company to be a gather- 
ing company and that prices charged it did not and should 
not reflect the in-line price (R. 4179). But the record 
shows that sales to that company were unlike sales to pipe- 


lines because of the manner in which it operated ‘‘a num- 
ber of small separate gathering systems’’ (R. 299), Any 
suggestion that Lone Star is comparable to that company 
simply has no support, and there has been no showing of 
similar operational distinctions between Lone Star and a 
pipeline. As the Commission held (R. 4180): 


“‘Lone Star’s reply was that it functioned in these 
instances more as a pipeline than as a gatherer. We 


49 NYPSC Br. 34. NYPSC relies upon a notice issued in Lone Star Gather- 
ing Co., Docket No. CP-62-179, on March 26, 1964 (unreported), indicating that 
Lone Star proposed to build approximately $2,500,000 worth of gathering 
facilities and slightly less than $1,000,000 worth of pipeline facilities. NYPSC 
Br. 35, Aside from the fact that Docket No. CP62-179 was not consolidated 
in the proceeding below and the notice referred to is not a part of the record 
herein, it is significant to note that the notice states further that the applica- 
tion thero noticed was filed (mimeo. ed. p. 1): 


‘¢. , . pursuant to Section 7(c) of the Natural Gas Act (Act) for a 
certificate of public convenience and necessity authorizing Lone Star to 
construct and operate certain pipeline facilities and to transport, deliver, 
and scll natural gas in interstate commerce for resalo; ....’’ 


’ 
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find that the evidence in the record supports Lone 
Star’s position, and that the sales to Lone Star should 
be included in our calculation of the in-line price.’’ 


The Commission’s Regulations make a sharp distinction 
between producers and pipelines. And they make it clear 
that a natural gas company may be considered an inde- 
pendent producer only if any transportation functions it 
performs are related solely to gathering. Thus, the Regu- 
lations state :°° 


‘An ‘independent producer’ as that term is used in 
this part means any person as defined in the Natural 
Gas Act who is engaged in the production or gathering 
of natural gas and who sells natural gas in interstate 
commerce for resale, but who is not engaged im the 
transportation of natural gas (other than gathering) 
by pipeline in interstate commerce.’’ (Emphasis sup- 
plied) 


Not even NYPSC has contended that Lone Star performs 


no pipeline functions as a transporter of natural gas in 
interstate commerce. 


Significantly, the holding below that Lone Star is a pipe- 
line is not an isolated, ad hoc determination. On the con- 
trary, the Commission considers Lone Star to be an inter- 
state natural gas pipeline subject to regulation under the 
Act for all purposes.*' As a class ‘‘A’’ pipeline company, 
Lone Star annually files its FPC Form 2 report pursuant to 
the provision of section 260.1 of the Regulations. It has 
constructed and is operating jurisdictional transmission fa- 


50 Regulations Under the Natural Gas Act, §154.91(a), 18 C.F.R. 
$ 154.91(a). 


51 See, ¢.g., FPC Press Release No, 14266, dated March 1, 1966 (mimeo. ed. 
p. 5), listing Lone Star among ‘‘companies which are classified as interstate 
pipelines’’ subject to Commission regulation (id. at 1). The list updates 
a similar list published July 26, 1965, which also included Lone Star. Sce 
FPC Press Release No. 13951. 


5218 C.F.R. § 260.1. 
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cilities pursuant to Commission authorization, and its 
FPC Gas Tariff has been accepted by the Commission for 
filing. Lone Star consistently has submitted to the report- 
ing and accounting requirements which the Commission 
applies to pipeline companies. 


In point of fact, Lone Star is simply an extension of a 
major pipeline system. Like other pipelines purchasing at 
the wellhead, Lone Star gathers relatively small volumes of 
gas into large and substantial quantities at a central point. 
But, this function in no way derogates from its next and 
equally important function—that of transporting such gas 
to a point of sale and delivery to its customer, United. In 
substance, therefore, its facilities are simply an extension 
of a major pipeline system. As such, it must be considered 
a pipeline for the purposes of regulation under the Act. 
Ben Bolt Gathering Co., supra, 26 F.P.C. 825. As the Com- 
mission stated in Ben Bolt (26 F.P.C. at 828): 


‘‘Ben Bolt is not as large a pipeline company as is 
Natural, the buyer of its gas, which operates a pipe- 
line extending from Texas to Chicago. However, Ben 
Bolt’s function, the transportation of gas in interstate 
commerce, is the same. It is true that Ben Bolt and 
other companies similarly situated have been referred 
to as ‘gatherers.’ But their primary function is that 
of transporting gas for sale to pipeline companies. 
Their facilities are, in substance, extensions of the 
major pipeline systems. Their operations, in our opin- 
ion, constitute transportation rather than gathering 
and should be so treated.”’ 


Similarly without merit is NYPSC’s assertion that the 
gas Lone Star proposes to purchase is not of pipeline 
quality because Lone Star proposes to perform gathering, 
dehydration, and compression functions. The record shows 
that all of the gas proposed to be sold to Lone Star pur- 
suant to applications consolidated in this proceeding is of 


53 Temporary certificates issued September 7, 1962, and February 6, 1963, in 
Lone Star Gathering Company, Docket No. CP62-179 (unreported). 
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pipeline quality with the single exception of a sale for 
which the producer proposes to charge only 12.0¢ per 
Mef.** Moreover, no compression is required with respect 
to any of the purchased gas. Dehydration is by no means 
an unusual function for a pipeline. Thus, the Commission 
has held that if a producer—rather than a pipeline—per- 
forms gathering, dehydration, and compression functions 
and other such services of ‘‘objectively measurable value’’ 
beyond the wellhead with respect to pipeline-quality gas it 
is entitled to a special price inerement over and above the 
in-line price. Panhandle Eastern Pipe Line Co., supra, 27 
F.P.C. 35; and Medina Gathering Corp., supra, 30 F.P.C. 
297 55 As stated in Panhandle (27 F.P.C, at 45): 


“There is no question but that the gathering, dehy- 
dration and compression serviees which Shell proposes 
to render at Elk City are beneficial and required in 
the public interest; and that if Shell were to sell this 
gas to Panhandle at the wellhead without these serv- 
ices, it would be necessary for Panhandle to install its 
own facilities to gather, deyhdrate and compress the 
gas, with a resulting increase in cost to Panhandle’s 
jurisdictional customers. Under these circumstances, 
and where, as here, the 15-cent area ceiling price is 
based on a prevailing practice of making sales at the 
wellhead, Shell should be permitted to recover as part 
of its initial price so much of its cost of gathering, 
dehydration and compression as may he properly allo- 
cable to the sale of gas to Panhandle.’’ 


In Standard Oil, the Commission explained its actions in 
Panhandle as follows (27 F.P.C. at 1158) : 


“Inasmuch as Panhandle would have had to render 
these services for itself had it purchased the gas at the 
wellhead, and since the gas at the wellhead was of pipe- 
line quality as understood in that area, we found that 


54 See the various applications of producers secking authority to scll to Lone 
Star, R. 2030-2811, 2856-3002, 


55 Cf. Standard Oil Co. of Cal., 27 F.P.C. 1153, 1158 (1962), rehearing 
denied, 28 F.P.C, 292 (1962), aff’d sub nom. California Oil Co., W. Div. v. 
FPO, 315 F. 2d 652 (10th Cir. 1963). 
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the producers should be allowed to recover a properly 
allocable portion of the cost of gathering, dehydration, 
and compression in addition to the area ceiling price 
applicable to the gas at the wellhead. We further 
found this result to be in the public interest, since such 
cost associated with the sale of gas in that area would 
normally be borne by the pipeline purchaser and passed 
on to the ultimate consumer,’’ 


In the instant case, none of the services performed by 
Lone Star are other than usual and customary functions 
in the operation of a pipeline. If Lone Star’s customer, 
United, were to buy the gas at the wellhead instead of Lone 
Star, United would have to install substantially identical 
facilities which would perform substantially the same fune- 
tions as are now being performed by Lone Star, all with 
a resulting inerease in United’s jurisdictional cost. 


Finally, United has entered into an agreement with Lone 
Star whereby the former will acquire the facilities and gas 
sales contracts of Lone Star which are involved in this pro- 
ceeding. Obviously, with the consummation of this pro- 


posed acquisition, the contention of NYPSC will have be- 
come moot and, consistent with the foregoing discussion, 
shown to have been totally without foundation.** 


In any event, there is not a scintilla of evidence in this 
record that Lone Star functions as a gathering company 
with respect to the sales here involved. It is clear, there- 
fore, that the Commission did not err in holding that Lone 
Star might be charged the in-line price. 


D. DEFERRAL OF REFUND QUESTION WAS PROPER, AND NO 
ISSUE WITH RESPECT THERETO IS PROPERLY BEFORE 
THIS COURT 

NYPSC also asserts that the Commission abused its dis- 
erction in deferring consideration of the refund question. 

As the Court will recall, this question relates to whether 


56On February 16, 1966, an Examiner’s Decision issued approving the 
acquisition, Lone Star Gas Co., Docket No. CP65-118. The proceeding is 
now pending before the Commission on exceptions filed by NYPSC. 
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a producer may be required to refund so much of amounts 
collected under an unconditioned temporary certificate as 
exceeds a subsequently established in-line price.” 


We shall show below that an administrative agency has 
diseretion to determine how it will schedule its business 
and employ its resources, that under the circumstances of 
this case the Commission acted reasonably and did not 
abuse its diseretion, and that the Commission’s deferral 
actions are not reviewable in this proceeding. Finally, we 
shall show that refunds cannot be ordered without a fur- 
ther hearing, since the matter has yet to be considered by 
the Commission. 


1. Deferral of Refund Question Was a Proper Exercise of the 
Commission’s Discretion 
NYPSC relies upon section 6(a) of the Administrative 
Procedure Act to snggest that the Commission has been 
delinquent in deferring the refund question. But, the perti- 
nent portion of section 6(a) provides: 


‘Every agency shall proceed with reasonable dispatch 
to conelude any matter presented to it except that due 
regard shall be had for the convenience and necessity 
of the parties or their representatives.’? (Emphasis 
supplied) 


In view of the circumstances hereinafter mentioned, we 
submit that no reasonable person could conclude that the 
Commission has failed to act with ‘‘reasonable dispatch’’ 
as to the refund question. 


At the outset, it is appropriate to consider what the 
Commission actually did in this respect. It will be re- 
ealled® that on July 16, 1964, the Examiner ruled—well in 
advance of the hearing—that ‘‘no evidence will be received 


57 Seo supra pp. 5-8, 10-11. 
58 Act of June 11, 1946, 60 Stat. 240, 5 U.S.C. § 1005(a) (1958). 
59 See supra pp. 5-8, 10-11. 
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in this phase of this proceeding concerning any issue of a 
possible refund’’ (R. 3701). NYPSC took no appeal from 
this ruling, and all appeals by other parties were denied by 
operation of law. Neither NYPSC nor any other party 
sought a continuance of the hearing to seek further action 
of the Commission, and the hearing commenced as scheduled 
on September 1, 1964. Thereafter, on October 5, 1964, the 
Commission sustained the Examiner’s prehearing ruling 
by ordering (R. 3879; 32 F.P.C. at 916): 


‘“‘The issue as to whether or not refunds should be 
ordered to be made by applicants operating under 
temporary authorizations not containing express re- 
fund conditions in these proceedings is hereby deferred 
until further order of the Commission.’’ 


In the order here under review and in accordance with 
its October 5, 1964 order, the Commission directed that the 
refund question be ‘‘deferred to the further order of the 
Commission’’ (R. 4286). On rehearing, the Commission di- 
rected that ‘‘the further order’’ referred to ‘‘be post- 


poned until after the decision of the United States Supreme 
Court in U.G.I., et al. v. Callery Properties, Inc., el al., 
S. Ct. October Term 1964, Nos. 21, et al., becomes final’’ 
(R. 4286). 


The action of the Commission in deferring the refund 
question was eminently reasonable. As it stated in its Oc- 
tober 5, 1964 order, the two-stage proceeding resulting 
from the deferral (R. 3877; 32 F.P.C. at 915): 


‘*... would be more orderly and could relieve partici- 


pants of time and expense of preparing testimony and 
attending hearings should it be determined that some 
or all of the prices being collected under temporary 
certificates are not higher than the prices required by 
the public convenience and necessity and that there is 
no refund issue as to some or all of the dockets. 


6OFPC Rules of Practice and Procedure, §1.28(c), 18 C.F.R. § 1.28(c). 
For factual background, see supra p. 6. 
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Moreover after the exact amount of refund in issue, 
if any, is known for each applicant, the applicant will 
be in a better position to decide whether or not to pre- 
sent evidence and arguments as to why refunds should 
not be ordered; and should the decision be made to 
present such evidence, what kind of evidence to pre- 
sent.’’ 


Manifestly, in attempting to litigate whether refunds should 
be ordered to the level of an undetermined in-line price, the 
parties would simply have been sparring in the dark, even 
being without assurance that there was an issue to litigate. 
As the Examiner had stated in initially ordering the de- 
ferral (R. 3700): 


“‘Onee an in-line price has been finally determined 
and this in-line price is less than the conditioned price 
in the temporary certificate, or less than the price in 
the unconditioned temporary certificate, then and not 
until then does the refund issue arise.’’? (Emphasis 
supplied) 


Moreover, as the Commission noted, its adoption of ‘‘a 
two-stage hearing and decision will expedite the decision on 
the initial rate for these sales,’’ and the advantages thereof 
“cout weigh the disadvantage of a conceivable delay in re- 
solving the refund issue’’ (R. 3900). To have litigated 
the refund issue simultaneously with the in-line price issue 
would have extended the hearing and decisional process 
and would have delayed the in-line price decision. Thus, 
the effect of deferring the refund question was to expedite 
decision on the in-line price question. When considered 
in this context, it is clear that the Commission’s deferral 
action in the instant case was a sound application of the 
interim order technique approved in FPC v. Tennessee Gas 
Transmission Co., supra, 371 U.S. at 153-55. As a conse- 
quence of deferring the refund issue, the Commission was 
able more promptly to determine the in-line price, and, 
as it developed, this resulted in an order requiring immedi- 
ate rate reductions. In short, the Commission determined 


42 


that it was better to expedite the establishment of a firm 
rate for the future, although this meant deferring an un- 
certain question with respect to refunds for the past, rather 
than to delay decisions on both questions and thereby pro- 
long the uncertainty for all concerned. 


Appraisal of the Commission’s deferral of the refund 
question must be made in light of the pendency in the Su- 
preme Court of the United States of the Callery case.” 
Although Callery arose on markedly different facts than 
those involved in this proceeding,” it did involve a 
question of refunds and conceivably could have eliminated 
or defined more precisely the issues as to refunds in this 
proceeding.® In this context, the Callery schedule is worthy 
of note. The Fifth Cireuit issued its opinion on August 
14, 1964, and rehearing was denied on September 22, 1964. 
Callery Properties, Inc. v. FPC, 335 F.2d 1004. Petitions 
for certiorari filed in December, 1964, were granted on 
March 8, 1965. 380 U.S. 931. Oral argument was heard 
on October 18 and 19, 1965, and a decision was expected 
promptly. The opinion of the Supreme Court in fact issued 
on December 7, 1965. 86 S.Ct. 360. Petitions for rehearing 
filed in December, 1965, were denied on January 17, 1966. 
86 S.Ct. 526-27. Accordingly, as the proceeding below 
progressed from the prehearing stage, through hearing, 
briefing, and Commission decision, so Callery progressed 
from a decision by the Fifth Circuit, through certiorari 
procedures, briefing, argument, and decision on the merits 
in the Supreme Court. Under these circumstanees— 
standing alone—we submit the Commission must be deemed 


61 United Gas Improvement Co. v. Callery Properties, Ine., October Term, 
1965, Nos, 21, 22, 26 and 32. 


62 In Callery, the question was whether refunds could be required of amounts 
collected pursuant to a permanent certificate later judicially reversed. 


63 As it developed, Callery did not assist with respect to the issucs involved 
here for the approval of refunds there was expressly limited to amounts 
collected pursuant to an ‘‘order, which never became final’? and which ‘has 
been overturned by a reviewing court.’’ 86 S. Ct. at 364. 
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to have acted reasonably in deferring the refund issue 
involved in this proceeding. 

It is clear, of course, that the Commission has discretion 
to control its own docket and to decide the best allocation 
of its resources, all for the purpose of best serving the 
public interest. Wisconsin v. FPC, supra, 373 U.S. 294 
(Phillips II); FCC v. WIR, The Goodwill Station, 337 U.S. 
265 (1949) ; and Amazx Petroleum Corp. v. FPC, 350 F.2d 
92 (10th Cir. 1965). In these circumstances, the language 
of the Supreme Court in the second Phillips case is par- 
ticularly appropriate (373 U.S. at 313-14): 


“The Court cannot resolve this dispute against the 
Commission and tell it that it has made an error of 
law—abused its diseretion—in deciding how best to 
allocate its resources. The case might be different if 
the area approach had little or no chance of being 
sustained; if the present record were now ripe for de- 
termination of reasonable rates for Phillips on an in- 
dividual company cost-of-serviee basis; or if it were 
manifest that the public would receive significantly 
less protection in the interim period than if the pro- 
ceeding had not been terminated. But as we have 
already concluded, none of these conditions exists, and 
in their absence a reversal of the Commission would 
be a sheer act of interference in the details of the ad- 
ministrative process. Indeed, it might well have the 
effect of postponing even further the time when effec- 
tive regulation will be realized.’’ 


This was not the first case in which the Court had spoken 
with respect to an administrative agency’s diseretion to 
control its procedures in the manner most conducive to the 
public interest. Thus, in WJR it had stated (337 U.S. at 
283) : 


“Tn this connection it cannot be recalled too often 
that ‘ ‘‘public convenience, interest, or necessity’? was 
the touchstone for the exercise of the Commission’s 
authority’ in matters relating to construction permits 
and licensing, and that this criterion ‘serves as a sup- 
ple instrument for the exercise of discretion by the ex- 
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pert body which Congress has charged to carry out 
its legislative policy.’ Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 309 U.S. 134, 
137-138, 60 S.Ct. 437, 439, 84 L.Ed. 656. ‘Necessarily, 
therefore, the subordinate questions of procedure in 
ascertaining the public interest, when the Commission’s 
licensing authority is invoked—the scope of the in- 
quiry, whether applications should be heard contem- 
poraneously or successively, whether parties should 
be allowed to intervene in one another’s proceedings, 
and similar questions—were explicitly and by implica- 
tion left to the Commission’s own devising, so long, 
of course, as it observes the basie requirements de- 
signed for the protection of private as well as public 
interest.’ Id, 309 U.S. at page 138, 60 S.Ct. at page 
439.’? (Ismphasis supplied) 
As in Amaz, the thrust of NYPSC’s complaint here is an 
attack upon ‘‘the considered judgment of the Commission, 
made after hearing,’’ as to how best to employ its powers 
and its resources. 350 F.2d at 94. And, as Amax made 
clear (ibid.) : 
“Such decisions are not subject to judicial review for 
they are essentially an administrative function. Fed- 
eral Power Commission v. Idaho Power Co., 344 U.S. 
17, 73 S.Ct. 85, 97 L.Ed. 15.’ 

In view of the foregoing, it is clear that the Commission 
did not abuse its discretion either by deferring the refund 
question in the first instance or by directing that the de- 
ferral continue until after decision in Callery. 


2. Commission’s Deferral of the Refund Question Is Not 
Reviewable in This Proceeding 


The Commission’s actions in deferring the refund ques- 
tion are not reviewable in this proceeding, for—although 
the Commission action which is the object of NYPSC’s 
complaint is not entirely clear (see NYPSC Br. 35-40)— 
none of those actions is properly before this Court. 


If NYPSC is claiming that the Commission erred in fail- 
ing to adduce evidence on the refund question, thereby 
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foreclosing a determination of the equities surrounding 
that question in the September 22, 1965 order on review 
here, then any aggrievement resulted not from that order 
but from the Commission’s order of October 5, 1964. Ac- 
cordingly, NYPSC should have sought timely review of the 
earlicr order.** As already noted, that order approved 
the Examiner’s prehearing ruling that refund evidence 
would not be received.” NYPSC did not then appeal. Since 
it thus waived its right to immediate judicial review, that 
order constituted a final disposition of any claim in this 
case that the refund issue should be determined at the same 
time as the in-line price issue. It is not possible to 
conduct an effective review of that earlier order in this 
proceeding. For, even if it could be said that the Com- 
mission erred—which it cannot, as we have shown above— 
that error could not be corrected now, since it would be 
impossible for the Commission to retrace its steps and 
determine the refund question simultaneously with the in- 
line price fixed in the order here on review. As a conse- 
quence, if NYPSC had any right to such a simultaneous 
decision of the refund and in-line price issues, the order of 
October 5, 1964, was a final, adverse disposition of that 
asserted right and, therefore, was reviewable under section 
19(b) of the Act. As stated by the Tenth Circuit in 
Phillips Petroleum Co. v. FPC, 227 F.2d 470 (1955), cert. 
denied, 350 U.S. 1005 (1956), ‘‘reviewability’’ under section 
19(b) of the Act (zd. at 474): 


“« . . extends to an order issued by the Commission 
which finally determines the legal rights of the par- 


64 NYPSC should have acted then at the latest, for the appeals from the 
Examiner’s ruling were denicd by operation of law, as we have shown, supra 
pp. 6, 39-40, and NYPSC should have appealed at that time. 


65 By failing to take an appeal from the Examiner’s ruling, NYPSC must 
be deemed to have waived any objection it may have had to that ruling. 
In an analogous situation, tho Commission’s Rules expressly so provide. 
Compare FPC Rules of Practice and Procedure, $1.28 with id. §1.31(¢). 18 
C.F.R. §§ 1.28 and 1.31(c). 
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ties with respect to matters within the scope of re- 
view.’? % 


Nor has NYPSC properly sought review of the Septem- 
ber 22, 1965 order insofar as that order relates to the re- 
fund issue. On the contrary, by failing to follow the Com- 
mission’s Rules and contravening established appellate 
practice, it failed to preserve its objection. Thus, in ap- 
pealing the Examiner’s decision below, NYPSC took ex- 
ception to several other aspects of that decision but did 
not except to the Examiner’s deferral of the refund ques- 
tion (R. 4068-75). Indeed, nothing in those exceptions bears 
the faintest resemblance to dissatisfaction with the Exami- 
ner’s ruling on refunds. There is no mention whatsoever 
of the matter of refunds. Hence, no suggestion can now 
be made that the exceptions may fairly be read to compre- 
hend such a question. As a consequence, NYPSC instantly 
and dispositively lost its right to judicial review of the 
deferral, for section 1.31(c) of the Commission’s Rules 
provides :* 

“*(e) Failure to except or to object to rulings on 
evidence results in waiver. Failure to file a brief on 
exceptions within the time allowed under this section 
shall constitute a waiver of all objections to the in- 
termediate decisions served. Objections to any part 
of an intermediate decision which is not the subject of 
exceptions may not thereafter be raised before the 
Commission im oral argument, or in an application for 
Commission rehearing, and shall be deemed to have 
been waived. ...’? (Second emphasis supplied) 


As a consequence, NYPSC’s objection must be deemed to 
have been waived. The Commission did not discuss the re- 


66 See generally: Columbia Broadcasting System v. United States, 316 U.S. 
407, 425 (1942); Amax Petroleum Corp. v. FPC, supra, 350 F. 2d at 94; Sun 
Oil Co. v. FPC, 266 F. 2d 222, 226 (1959), af'’d, 364 U.S. 170 (1960) ; Cities 
Service Gas Co. v. FPC, 255 F. 2d 860, 863 (10th Cir. 1958), cert. denied, 
358 U.S. 837 (1958); and Isbrandtsen Co. v. United States, supra, 93 U.S. 
App. D.C, 293, 211 F, 2d 51. 


6718 C.F.R. § 1.31(c). 
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fund issue in its Opinion 476, and, on rehearing, NYPSC’s 
belated and improper assertion of an objection (R. 4246) 
was properly ignored (R. 4281-87). Accordingly, pur- 
suant to section 19(a) of the Act, NYPSC’s present conten- 
tion is not properly before this Court, and the Commis- 
sion’s order of September 22, 1965, insofar as it relates to 
the deferral of refunds, is not reviewable in this proceed- 


ing.8 


Moreover, if NYPSC suggests that the Commission will 
not act with ‘‘reasonable dispatch’’ subsequent to Opinion 
476, correction of any such error could not be achieved by 
review of that opinion. NYPSC has failed to exhaust its 
administrative remedies, and its appeal is premature. In 
this connection, it should be noted that NYPSC contends 
that the ‘‘Commission indefinitely deferred the refund is- 
sue in both Hawkins and Sinclair’? (NYPSC Br. 38). But, 
as we have noted, this simply is not correct, for there was 
no indefinite deferral of that issue in this proceeding. On 
the contrary, the deferral order under review here is ex- 
pressly limited by the decision in Callery (R. 4286). And, 
as we have shown above, this limited deferral was a mani- 
festly reasonable exercise of the Commission’s diseretion. 
Measuring the order by its own terms, therefore, it pro- 
vides no basis for suggesting that the Commission will 
fail to act with ‘‘reasonable dispatch.’’® Thus, if undue 


68 Indeed, the history of this proceeding shows a consistent tendency on the 
part of NYPSC to ‘‘sleep’’ on its claims. As we have previously noted, supra 
n. 65, it also waived its objection to the Examiner’s prehearing ruling on the 
same question by failing to appeal to the Commission or seck judicial relief, 
And see supra pp. 17-20 with respect to NYPSC’s belated and improper 
assertion of the need ‘‘issuc.’?” 


69In this connection, it is significant to note that the Commission has 
already commenced the decisional process in two other proceedings in which 
the refund issue was deferred. See Skelly Oil Co., Docket No. G-18638, order 
issued February 8, 1966 (not yet reported); and H. L. Hawkins & H. L. 
Hawkins, Jr., Opinion 475, F.P.C. , issued September 22, 1965 (mimeo, 
ed. p. 14. Opinion 475 appears in the Hawkins record, consolidated here on 
appeal, at pages 7288-7316. 
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delay after Callery should in fact result, the fault does 
not lie with the order under review, and review of that 
order is not the proper avenue for seeking relief from 
such delay. For, if in fact the Commission should fail to 
proceed with ‘‘reasonable dispatch’’ to convene a hearing 
for the purpose of deciding the refund question, then 
NYPSC or any other party may take the usual procedures 
for compelling action on the part of an administrative 
agency. As a consequence, any claim that undue delay has 
resulted since the Callery decision is premature. See, Ce, 
Myers v. Bethlehem Shipbuilding Corp., supra, 303 U.S. 41. 


Finally, if NYPSC suggests that refunds should have 
been ordered without a hearing and without consideration 
of the equities involved, its position is totally without foun- 
dation. Even assuming that the Commission has the power 
to order refunds,” there is no authority for the proposition 
that they may be ordered without consideration of the 
equities. Cf. Public Serv. Comm’n of N.Y. v. FPC, Supra, 
117 U.S. App. D.C. 287, 329 F.2d 242. Since the record in 


70 Since the Commission merely ordered a deferral of the refund question, 
any question of its power to order refunds is not currently before this Court. 
The Commission did not decide that refunds should be ordered, and it did 
not decide that refunds cannot be ordered. As a result, it has not yet passed 
upon the question of power, and thero is a consequent want of aggricve- 
ment, which is a jurisdictional prerequisite to judicial review of Com- 
mission orders. Natural Gas Act, § 19(b); Sunray DX Oil Co. v. FPC, 351 
F. 2d 395, 400 (10th Cir. 1965); Texaco, Ine. v. FPC, 317 F. 2d 796, 802-04 
(10th Cir, 1963), rev’d on other grounds, 377 U. 8. 33 (1964) ; Sunray Mid- 
Continent Oil Co. v, FPC, 270 F, 2d 404, 407 (10th Cir. 1959); and Amerada 
Petroleum Corp, v. FPC, 231 F. 2d 461 (10th Cir. 1956). As stated in Texas 
Eastern Transmission Corp. v. FPC, F, 2d (5th Cir. Nos, 22041, et al., 
decided February 7, 1966), a case holding review of a different refund 
question to be premature (mimeo. ed. p. 10): 


‘‘The Commission itself has not yet made a definitive ruling on the 
extent of its authority over the disposition of refunds. Nor has it 
determined how its authority, such as it is, should be exercised to effect 
an equitable distribution of the funds in question.’? 


Under these circumstances, it is clear that any contention as to the question 
of power is premature. Sce also City of Corinth v. FPC, 268 F. 2d 10 
(5th Cir. 1959). 


this proceeding contains no evidence whatsoever on the 
refund question, in no event may refunds be ordered in 
the present posture of this case. 


CONCLUSION 


Wuenreror, for all of the foregoing reasons, the Dough- 
erty Intervenor Group prays that the Commission’s order 
of September 22, 1965, be affirmed. 
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APPENDIX A 


STATUTES, REGULATIONS, AND RULES INVOLVED 


Natural Gas Act 


[Act of June 21, 1938, ¢. 556, 52 Stat, 821, as 
amended; 15 U.S.C. §$§ 717-717w (1958) J 


* * * * * 


EXTENSION OF Factuittes; ABANDONMENT oF SERVICE 


SEC. 7% © % <@ 


(c) No natural-gas company or person which will be 
a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transporta- 
tion or sale of natural gas, subject to the jurisdiction of 
the Commission, or undertake the construction or exten- 
sion of any facilities therefor, or acquire or operate any 
such facilities or extensions thereof, unless there is in 
force with respect to such natural-gas company a. certifi- 
cate of public convenience and necessity issued by the 
Commission authorizing such acts or operations: Pro- 
vided, however, That if any such natural-gas company or 
predecessor in interest was bona fide engaged in trans- 
portation or sale of natural gas, subject to the jurisdic- 
tion of the Commission, on the effective date of this 
amendatory Act, over the route or routes or within the 
area for which application is made and has so operated 
since that time, the Commission shall issue such certifi- 
eate without requiring further proof that public con- 
venience and necessity will be served by such operation, 
and without further proceedings, if application for such 
certificate is made to the Commission within ninety days 
after the effective date of this amendatory Act. Pending 
the determination of any such application, the continu- 
ance of such operation shall be lawful. 
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In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg- 
ment may be necessary under rules and regulations to be 
prescribed by the Commission ; and the application shall 
be decided in accordance with the procedure provided in 
subsection (e) of this section and such certificate shall 
be issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hear- 
ing, pending the determination of an application for a 
certificate, and may by regulation exempt from the re- 
quirements of this section temporary acts or operations 
for which the issuance of a certificate will not be required 
in the public interest. [52 Stat. $25 (1938), as amended, 
56 Stat. 83 (1942); 15 U. S. C. §717f (c)] 


(a) Application for certificates shall be made in writ- 


ing to the Commission, be verified under oath, and shall 
be in such form, contain such information, and notice 
thereof shall be served upon such interested parties and 
in such manner as the Commission shall, by regulation, 
require. [56 Stat. 84 (1942); 15 U.S.C. §717f (d)] 


(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authoriz- 
ing the whole or any part of the operation, sale, service, 
construction, extension, or acquisition covered by the ap- 
plication, if it is found that the applicant is able and will- 
ing properly to do the acts and to perform the service 
proposed and to conform to the provisions of the Act 
and the requirements, rules, and regulations of the Com- 
mission thereunder, and that the proposed service, sale, 
operation, construction, extension, or acquisition, to the 
extent authorized by the certificate, is or will be required 
by the present or future public convenience and necessity ; 
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otherwise such application shall be denied. The Commis- 
sion shall have the power to attach to the issuance of the 
certificate and to the exercise of the rights granted there- 
under such reasonable terms and conditions as the public 
convenience and necessity may require. [56 Stat. 84 (1942) ; 
15 U.S. C. §$717f (e)] 


Rewearinc; Court Review or ORDERS 


Sec. 19. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such ap- 
plication is based. Upon such application the Commission 
shall have power to grant or deny rehearing or to abrogate 
or modify its order without further hearing. Unless the 
Commission acts upon the application for rehearing with- 
in thirty days after it is filed, such application may be 
deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person 
unless such person shall have made application to the 
Commission for a rehearing thereon. Until the record in 
a proceeding shall have been filed in a court of appeals, 
as provided in subsection (b), the Commission may at any 
time, upon reasonable notice and in such manner as it 
shall deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it under the 
provisions of this Act. 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceed- 
ing may obtain a review of such order in the circuit 
court of appeals of the United States for any circuit wherein 
the natural-gas company to which the order relates is 
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located or has its principal place of business, or in the 
United States Court of Appeals for the District of Colum- 
bia, by filing in such court, within sixty days after the 
order of the Commission upon the application for re- 
hearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall forthwith be transmitted 
by the clerk of the court to any member of the Com- 
mission and thereupon the Commission shall file with the 
court the record upon which the order complained of was 
entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such petition such court 
shall have jurisdiction, which upon the filing of the record 
with it shall be exclusive, to affirm, modify, or set aside 
such order in whole or in part. No objection to the order 
of the Commission shall be considered by the court unless 
such objection shall have been urged before the Commis- 
sion in the application for rehearing unless there is rea- 
sonable ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for failure to adduce such evidence in the proceedings be- 
fore the Commission, the court may order such additional 
evidence to be taken before the Commission and to be ad- 
duced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. 
The Commission may modify its findings as to the facts 
by reason of the additional evidence so taken, and it shall 
file with the court such modified or new findings, which 
if supported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting aside, 
in whole or in part, any such order of the Commission, 
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shall be final, subject to review by the Supreme Court of 
the United States upon certiorari or certification as pro- 
vided in [former] sections 239 and 240 of the Judicial 
Code, as amended (U.S.C., title 28, sec. 1254). 


Administrative Procedure Act 


[Act of June 11, 1946, ¢. 324, 60 Stat. 237, 
5 U.S.C. §§ 1001-1011 (1958)] 


* * * * * 
ANcruuary MAatrers 


Src. 6. Except as otherwise provided in this Act— 

(a) AppEaRANCE.—Any person compelled to appear in 
person before any agency or representative thereof shall 
be accorded the right to be accompanied, represented, and 
advised by counsel or, if permitted by the agency, by other 
qualified representative. Every party shall be accorded 
the right to appear in person or by or with counsel or 
other duly qualified representative in any agency proceed- 
ing. So far as the orderly conduct of public business per- 
mits, any interested person may appear before any agency 
or its responsible officers or employees for the presenta- 
tion, adjustment, or determination of any issue, request, 
or controversy in any proceeding (interlocutory, summary, 
or otherwise) or in connection with any agency function. 
Every agency shall proceed with reasonable dispatch to 
conclude any matter presented to it except that due regard 
shall be had for the convenience and necessity of the parties 
or their representatives, Nothing herein shall be construed 
either to grant or to deny to any person who is not a 
lawyer the right to appear for or represent others before 
any agency or in any agency proceeding. 


Federal Power Commission Rules of Practice and Procedure 
[18 C.F.R. §§ 1.1-3.7] 


* * * * * 
$18 Invention. 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening 
State or municipality. 


(2) By order of the Commission upon petition to inter- 


vene. 
° * * * * 


§1.28 Apreats To Commission From 
Rvuuincs or PRESIDING OFFICERS. 


(a) During hearing. Rulings of presiding officers may 
not be appealed from during the course of hearings except 
in extraordinary circumstances where prompt decision by 
the Commission is necessary to prevent detriment to the 
public interest. In such instance the matter shall be re- 
ferred forthwith by the presiding officer to the Commission 
for determination. 


(b) Offers of proof. Any offer of proof made in con- 
nection with an objection taken to any ruling of the pre- 
siding officer rejecting or excluding proffered oral testi- 
mony shall consist of a statement of the substance of the 
evidence which counsel contends would be adduced by such 
testimony; and if the excluded evidence consists of evi- 
dence in documentary or written form or of reference to 
documents or records, a copy of such evidence shall be 
marked for identification and shall constitute the offer of 
proof. 


Ta 


(c) Commission action.. Unless the Commission acts 
upon questions referred by presiding officers to the Com- 
mission for determination or upon appeals taken to the 
Commission from rulings of presiding officers within thirty 
days after referral or filing of the appeal, whichever is 
later, such referrals or appeals shall be deemed to have 
been denied. The parties to the proceeding shall be given 
appropriate notice of the date of the referral or appeal, 
by the presiding examiner or the appellant as the case 
may be. 


§ 1.31 Exceptions to InTerMepraTE Decisions, 
Briers; Briers aNpD OraL ARGUMENTS 
BrroreE THE ComMIssION. 


(a) Briefs on exceptions, briefs opposing exceptions, 
filimg of. Any party or staff counsel desiring to appeal to 
the Commission shall, within 30 days after the service of a 
copy of an intermediate decision (initial or recommended 
by subordinates, or tentative by Commission), or such 
other time as may be fixed by the Secretary, file exceptions 
to the decision or part thereof in a brief (designated 
‘“‘Brief on Exceptions’’). ‘‘Briefs Opposing Exceptions’’ 
may be filed in response to briefs on exceptions within 20 
days after the time limited for the filing of briefs on 
exceptions or such other time as may be fixed by the 
Secretary. No further response will be entertained unless 
the Commission, upon motion or its own initiative, so 


orders. 
* td * * e 


(c) Failure to except or to object to rulings on evidence 
results in waiver. Failure to file a brief on exceptions 
within the time allowed under this section shall constitute 
a waiver of all objections to the intermediate decisions 
served. Objections to any part of an intermediate deci- 
sion which is not the subject of exceptions may not there- 
after be raised before the Commission in oral argument, 


or in an application for Commission rehearing, and shall 
be deemed to have been waived. The Commission may 
refuse to consider exceptions to a ruling admitting or ex- 
cluding evidence unless there was an objection at the time 
the ruling was made or within any deferred time provided 
by the presiding officer. 


* * 


Regulations Under the Natural Gas Act 
(18 C.F.R. §§ 152.1-260.100] 


* ° w * ° 


$154.91 AppLicaBILITy. 


(a) Definition. An ‘‘independent producer’’ as that 
term is used in this part means any person as defined in the 
Natural Gas Act who is engaged in the production or 
gathering of natural gas and who sells natural gas in inter- 
state commerce for resale, but who is not engaged in the 
transportation of natural gas (other than gathering) by 
pipeline in interstate commerce. 


* * w * 


§ 157.7 ABBREVIATED APPLICATIONS. 


(a) General. When the operations, sales, service, con- 
struction, extensions, acquisitions or abandonment proposed 
by an application do not require all the data and informa- 
tion specified by this part to disclose fully the nature and 
extent of the proposed undertaking, an abbreviated applica- 
tion may be filed provided it contains all information and 
supporting data necessary to explain fully the proposed 
project, its economic justification, its effect upon appli- 
cant’s present and future operations and upon the public 
proposed to be served, and is otherwise in conformity with 
the applicable requirements of this part regarding form, 
manner of presentation, and filing. Such an application 
shall (1) state that it is an abbreviated application; (2) 
specify which of the data and information required by this 
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part are omitted; and (3) relate the facts relied upon to 
justify separately each such omission. 


(b) Gas-purchase facilities—budget-type applications. 
An abbreviated application requesting a budget-type cer- 
tificate authorizing the construction of gas-purchase fa- 
cilities during a given twelve-month period and operation 
thereafter may be filed when: 


(1)(i) The total estimated cost of the gas-purchase fa- 
cilities proposed in the application does not exceed 114 per- 
cent of the applicant’s gas plant (Account 101, Uniform 
System of Accounts Prescribed for Natural Gas Com- 
panies) or $5,000,000 whichever is the lesser. 


(ii) The total cost of gas-purchase facilities for any 
single project to be installed during the authorized con- 
struction period does not exceed 25 percent of the total 
budget amount or $500,000, whichever is the lesser. 


(2) Any application proposing the construction of fa- 


cilities having an estimated total cost in excess of the 
amounts specified in subparagraph (1) of this paragraph 
shall be accompanied by a request for waiver of the pro- 
visions of such paragraph and will be granted only for 
good cause shown. 


(3) The applicant agrees to file with the Commission, 
within sixty days after expiration of the authorized con- 
struction period, a statement showing for each individual 
project: 


(i) Description of the gas-purchase facilities installed, 
e.g., miles and size of pipelines, compressor horsepower, 
metering facilities. 


(ii) Location of gas-purchase facilities installed. 


(iii) Actual installed cost of gas-purchase facilities sub- 
divided by size of pipelines, compressor horsepower, meter- 
ing facilities and appurtenant facilities. 
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(iv) Estimated recoverable gas reserves in Mef at 14.73 
psia made available to applicant by means of the facilities 
last installed. 


(v) Names of fields connected. 


(vi) The names of the independent producers or other 
sellers from whom the gas is being purchased together with 
the respective dates of their gas sales contracts, FPC gas 
rate schedule designations, and related certificate docket 
numbers. 


(4) ‘‘Gas-purchase facilities’? means those facilities, sub- 
ject to the jurisdiction of the Commission, necessary to con- 
nect applicant’s system with the facilities of an independ- 
ent producer or other similar seller authorized by this 
Commission to make a sale to the applicant for resale in 
interstate commerce. 


* * * * 


$157.28 Temporary AUTHORIZATIONS. 


Upon the filing of an application for a certificate of pub- 
lie convenience and necessity under §§ 157.23 to 157.27, 
there also having been filed a rate schedule under §§ 154.91 
through 154.102 of this chapter, an independent producer, 
in the event of an emergency that does not involve imme- 
diate danger to life or property, may initiate the sale or 
transportation of natural gas in interstate commerce and 
continue such sale or transportation pending final Commis- 
sion action under sections 4 and 7 of the Natural Gas Act 
and without prejudice to such rate or other condition as 
may be attached to the issuance of the certificate: Pro- 
vided, however, That this temporary authorization is ap- 
plicable and available only subject to the following: 


(a) It does not apply to termination of any sale or trans- 
portation or with respect to service proposed to commence 
more than 90 days from the date on which the temporary 
authorization is issued by the Commission unless otherwise 
ordered for good cause shown. 


(b) It shall not apply unless such facilities as may be 
necessary to enable the purchaser of the gas or the person 
by whom the transportation is to be performed to accept 
delivery of such gas from the independent producer have 
been authorized by the Commission or are exempt from the 
need of such authorization by virtue of the provisions of 
§ 2.55(d) of this chapter. 


(c) As part of its application hereunder, or separately, 
the applicant independent producer must file or have on 
file (1) a statement of intention to invoke this section, 
setting forth the facts constituting the emergency requir- 
ing such action, which emergency may inelude, inter alia, 
drainage, threatened loss of lease, flaring, economic hard- 
ship resulting from payment of shut-in royalties, or simi- 
lar situations; (2) a statement identifying the contract 
tendered as the rate schedule intended to be effective for 
the sale or transportation under this temporary authori- 
zation; and (3) a statement describing, generally, the fa- 
cilities necessary to enable the purchaser to take delivery 


of the gas proposed to be sold or transported. 
(d) [Revoxep] 


* * * * 


$260.1 Form No. 2, ANNUAL Report FOR 
Narurau Gas Companies (Cuass A anp B), 


(a) The form of Annual Report for Classes A and B 
natural gas companies, designated herein as F.P.C. Form 
No. 2 is prescribed for the year 1961 and thereafter. 


(b) Each natural gas company, as defined in the Natural 
Gas Act (52 Stat. 821) which is included in Classes A or B 
as defined in the Commission’s Uniform System of Ac- 
counts Prescribed for Natural Gas Companies Subject to 
the Provisions of the Natural Gas Act, shall prepare and file 
with the Commission for the year beginning January 1, 
1961, or subsequently during the calendar year 1961, if its 
established fiscal year is other than the calendar year, and 
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for each year thereafter, on or before the last day of the 
third month following the close of the calendar year or 
other established fiscal year an original and such number 
of conformed copies of the above-designated F.P.C. Form 
No. 2 as are indicated in the General Instructions set out 
in that Form, all properly filled out and verified: Provided, 
That with the exception of the following schedules; viz., 
Important Changes During the Year, Comparative Balance 
Sheet, Notes to Balance Sheet, Summary of Utility Plant 
and Accumulated Provision for Depreciation, Amortiza- 
tion and Depletion, Statement of Income for the year, Notes 
to Statement of Income, Statement of Earned Surplus, and 
Gas Operating Revenues, the filing of the complete report, 
which shall include the above excepted schedules originally 
filed, may be postponed for 30 days beyond the established 
filing date without further authorization from the Com- 
mission. One copy of said report should be retained by 
the correspondent in its files. The conformed copies may 
be carbon copies if legible. 


* * 


BRIEF FOR RESPONDENT FEDERAL POWER 
COMMISSION 


In the United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 19796, 19800, 19919, 19941, 19957 


Pusuic SERVICE CoMMISSION OF THE STATE OF New YorxK; 
Lonc Istanp LIGHTING CompaANY; THE Superior Ort Com- 
PANY; CONTINENTAL OIL CoMPANY, PETITIONERS 

v. 
FepERAL Power CoMMISSION, RESPONDENT 


SHELL Ort Company; Sun Om Company; SKELLY Ort Com- 
PANY; Pan AMERICAN PETROLEUM CorporaTION ; CALLERY 
Properties, INc.; SUPERIOR O1L Company; PLacip O1t Com- 
pany, H. L. Hunt, Hasste Hunt Trust, N. B. Hunt, LaMar 
Hunt Trust Estate, CarottnE Hunt Trust Estate anp 
CaroLINE Hunt Sanps; W. S. Krtroy (OPERATOR), ET AL. 
AND Kitroy ProperTIES INCORPORATED, ET AL.; H. L. 
Hawkins & H. L. Hawkins, Jr., INTERVENORS tn No. 19796 


Monsanto Company; SHELL Ort Company; Mrs. James R. 
DouGHERTY, ET AL., W. A. STOCKARD, ET AL., Epw1n M. JoNES 
Ort Company: H. D. Bruns (OPERATOR), ET AL. AND MPS 
Propuction Co. (OPERATOR), ET AL.; CONTINENTAL OIL 
Company; Lamar Hunt, INTERVENORS In No. 19800 

Mrs. James R. DovcHeErty, et al., W. A. StocKarp, et al., AND 
Epwin M. Jones Orn Company; LaMar Hunt, INTERVENORS 
in No. 19919 

ON PETITIONS TO REVIEW ORDERS OF THE FEDERAL POWER 

COMMISSION 
ast af firrsate 
. \' \ RICHARD A. SOLOMON, 
Ae See General Counsel, 
HOWARD E. WAHRENBROCE, 
Solicitor, 


VUur 


JOEL YOHALEM, 
Attorney, 
(a) Ki) For respondent. 
rou KV atbson? Federal Power Commission, 
Washington, D.C., 20426. 


a Y 
Apri 18, 1966. 


COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of the respondent, the questions presented 
are: 

(1) Whether the Commission’s determination of the initial 
prices at which gas would be permanently certificated to enter 
the interstate market (i.e., the in-line prices) was properly 
supported in the record and in accord with the governing legal 
principles? 

(2) Whether the Commission could reasonably conclude 
that the instant sales to the pipeline purchasers were required 
by the public convenience and necessity, and that the problem 
of prepayments under minimum take-or-pay clauses of their 
contracts be left for resolution in other proceedings? 

(3) Whether the Commission could reasonably conclude that 
the in-line price was applicable to sales to the Lone Star Gath- 
ering Company because it functions as a pipeline extension? 

(4) Whether, in light of the Supreme Court’s then pending 
consideration in the Callery case of the Commission’s author- 
ity to order refunds, the Commission acted reasonably in de- 
ferring consideration of the question of ehide Roun 
collected in excess of the in-line price now determined, where 
no special provision for refund had been imposed in the tem- 
porary certification of the sales? 

(5) Whether, where the Commission has fixed an in-line 
price, but has granted a producer’s request for a stay of the re- 
duction of rates to that price, the Commission lawfully required 
interest at 7 percent on amounts collected by the producer, sub- 
ject to refund, in excess of the in-line price? 


(YT) 
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Counterstatement of the questions presented 
Counterstatement of the case 
Summary of argument 


I. The in-line price levels determined herein have 
warrant in the record and a reasonable basis 


A. District 3—pre-policy statement 
B. Districts 2 and 3, post-policy state- 


II. The Commission did not shift the burden of 
proof with respect to “need” 
III. The sales to Lone Star were properly certifi- 
cated at the in-line price 
IV. Deferral of the refund issue was reasonable in 
view of the sequence of events preceding the 
orders under review 
V. The interest rates provided in the Commis- 
sion’s orders are reasonable 
Conclusion 


TABLE OF CITATIONS 
Cases: 

Amerada Petroleum Corp., et al., 31 FPC 623, pend- 
ing on petitions for review sub nom. Sunray DX 
Oil Co., et al. v. F.P.C., CA10 Nos. 7781, et al... 

Area Rate Proceeding (Permian Basin), Docket No. 
AR61-1, 34 FPC —, Opin. 468, August 5, 1965, 
petitions for review pending, Skelly Oil Co., et al. 
v. F.P.C., CA10 Nos. 8385, et al 

Atlantic Refining Co. v. F.P.C., 115 AppDC 26, 316 
F. 2d 677, affirming, 27 FPC 551 


qm) 


Cases—Continued 
Austral Oil Co., order issued October 27, 1959, page 
Docket Nos. G-15819, et al. (unreported) 
Barnes Transportation Co., 18 FPC 369 
Ben Bolt Gathering Co. v. F.P.C., 323 F. 2d 610 
(CA5), affirming 26 FPC 825, 27 FPC 334 
California v. F.P.C., 353 F. 2d 16 (CAQ), affirming 
in relevant part, 32 FPC 34 14, 23, 27-28 
California Oil Co. v. F.P.C., 315 F. 2d 652 (CA10), 
affirming 27 FPC 1158...... 0.2... eee eee eee 26, 27 
Callery Properties, Inc., et al. v. F.P.C., CA5 Nos. 
20872, et al., order issued March 29, 1966 
(unreported) 
Consolo v. Federal Maritime Commission, 34 USS. 
L.Week 4278 
Continental Oil Co., 17 FPC 880, set aside sub nom. 
Atlantic Refining Co. v. P.S.C. of New York, 360 
3, 12, 13, 23, 35, 27 
F.P.C.v. Colorado Interstate Gas Co., 348 U.S. 492. 41 
Hassie Hunt Trust, et al., 30 FPC 1438 8, 
12, 15, 16, 18, 37 
Houston Texas Gas & Oil Corp., 16 FPC 118, af- 
firmed sub nom. Florida Economic Advisory 
Council v. F.P.C., 102 AppDC 152, 251 F. 2d 643, 
certiorari denied, 356 U.S. 959. ............. .. 12-15 
Lone Star Gathering Co., et al. FPC Docket No. 
CP65-118, examiner’s decision issued February 


Mississippi River Fuel Corp. v. F.P.C., 108 AppDC 
284, 281 F. 2d 919. certiorari denied, 365 U.S. 
BLT esha aid ares Spat ac aia  gistonn vend dae estefan Sabo af os er enelane 

Panhandle Eastern Pipe Line Co. v. F.P.C., 324 US. 


Phillips Petroleum Co., 24 FPC 537, affirmed sub 
nom. Wisconsin v. F.P.C., 112 AppDC 369, 303 
F. 2d 380, affirmed, 373 U.S. 294 

Placid Oil Co., et al., 30 FPC 283, reversed, Callery 
Properties, Inc. v. F.P.C., 335 F. 2d 1004 (CA5), 
reversed U.G.I. v. Callery Properties, Inc., 382 
MISS 2238 ore te een eeesleva etka 1, 4-7, 11-14, 25, 28, 37, 40 


Cases—Continued 
P.S.C. of New York v. FP.C., 109 AppDC 292, 287 
F. 2d 146, certiorari denied sub nom. Hope Nat- 
ural Gas Co. v. P.S.C. of New York, 365 U.S. 880, 
and Shell Oil Co. v. P.S.C. of New York, 365 U.S. page 
9, 27 


PSC. of New York v. F.P.C., CADC No. 15601, 
dismissed July 1, 1960 (unreported) 
Reserve Oil and Gas Co., 35 FPC —, Docket Nos. 
G-18570, et al., order issued March 2, 1966 
Socony Mobit Oil Co., 27 FPC 347 
Skelly Oil Co., 28 FPC 401, affirmed in relevant 
part, P.S.C. of New York v. F.P.C., 117 AppDC 
287, 329 F. 2d 242, certiorari denied sub nom. 
Prado Oil & Gas Co. v. F.P.C., 377 pes S. 963 
7, 18, 14, 16, 27, 36, 37 
Street v. F.P.C., 107 AppDC or 277 a 2d 357.. 41 
Sun Oil Co., 32 FPC 1183.......-- 22... eee ee eee 37 
Sunray Mid-Continent Oil Co. v. F.P.C., 364 US. 
41 
Texaco Inc., 24 FPC 979, vacated on rehearing, 
order issued January 19, 1961 (unreported) 22 
Texaco Seaboard Inc., et al., 29 FPC 593.. 8, 12, 13, 15, 16 
Texaco Inc. v. F.P.C., 290 F. 2d 149 (CA5) 
Trunkline Gas Co., 21 FPC 110 
Union Texas Petroleum Co., 32 FPC 254, petitions 
for review pending sub nom. Pan American Pe- 
troleum Co., et al. v. F.P.C., Nos. 7912, et al., 
11, 22, 27, 37 
Universal Camera Corp v. N.L.R.B., 340 US. 
BAL cies ieian gees Rao ota CeO SAN N Ewe Ee aARE 21-22 
U.G.I. v. F.P.C. 290 F. 2d 133 (CA5), certiorari 
denied sub nom. Sun Oil Co. v. U.G.I., 368 U.S. 


U.GI. v. F.P.C., 287 F. 2d 159 (CA10) 
U.G.I. v. F.P.C., 290 F 2d 147 (CA5), affirmed sub 
nom Superior Oil Co. v. U.G.I., 366 U.S. 965.... 


(Cases—Continued 
U.G.I. v. F.P.C., 283 F. 2d 817 (CA9), certiorari 
denied sub nom. Superior Oil Co. v. U.G-_I., 365 
US. 879, and California Co. v. U.G.I., 365 US. page 
3, 9, 10, 13, 18, 22, 27 
Utah Power & Light Co. v. F.P.C., 339 F. 2d 436 


Statutes and regulations: 

Federal Power Act, August 26, 1935, c. 687, 49 Stat. 
838, 16 U.S.C. 838, 16 U.S.C. 791, et seq., Section 
313(b), 16 U.S.C. 8251 (b) 

F.P.C. Order No. 215-A, 23 F.P.C. 474 

F.P.C. Statement of General Policy No. 61-1, 24 

4, 14, 16, 17, 24, 27 
Sixth Amendment, 29 FPC 590 
Eighth Amendment, 30 FPC 1435 
F.P.C. Regulations under the Natural Gas Act 
Section 154.91(a), 18 C.F.R. 154.91(a) 
Section 157.28, 18 C.F.R. 157.28 
Natural Gas Act, June 21, 1938, ¢. 556, 52 Stat. 821- 
833, as amended, 15 U.S.C. 717-717w 
Section 1(b), 15 U.S.C. 717(b) 
Section 4, 15 U.S.C. 717¢ 
Section 4(d), 15 U.S.C. 717¢(d) 
Section 4(e), 15 U.S.C. 717c(e) 
Section 7, 15 U.S.C. 717f 
Section 19(b), 15 U.S.C. 717r(b) 
Miscellaneous: 
Callery Properties, Inc., v. F.P.C., CA5 Nos. 20872, 
et al., Memorandum of Superior Oil Company... 
F.P.C. Forty-Fifth Annual Report (1965) 
F.P.C. Statistics of Natural Gas Companies (1960~ 


F.P.C. v. Callery Properties, Inc., S.Ct. Nos. 21, 22, 
26 and 32, O.T. 1965, Brief for the Federal Power 
Commission 


In the United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 19796, 19800, 19919, 19941, 19957 


Pustic Service CoMMISSION OF THE STaTe or New Yorxk; 
Lone Istanp LicutTinc Company; THe Superior Om 
Company; CoNTINENTAL Oru CoMPANY, PETITIONERS 

v. 


FeperaL Power CoMMISSION, RESPONDENT 


SHELL Or, Company; Sun Om Company; SKELLY Or Com- 
PANY; PAN AMERICAN PETROLEUM CORPORATION; CALLERY 
Properties, INc.; Superior Orn Company; Puacip Ort Com- 
pANY, H. L. Hunt, Hassie Hunt Trust, N. B. Hunt, Lamar 
Hounr Trost Esratse, Carouine Hunt Trost Estate AND 
CaroLinge Hunt Sanps; W. S. Kitroy (Operator), ET AL. 
AND Kixroy Properties INcorPoRATED, ET AL.; H. L. Haw- 
gins & H. L. Hawkins, Jr., INTERVENoRS In No, 19796 


Monsanto Company; SHELL Orn Company; Mrs. JaMEs R. 
DovcHerry, ET AL., W. A. STocKARD, ET AL., Epwin M. Jones 
Ort Company; H. D. Bruns (Opserator), ET AL. AND MPS 
Propuction Co. (OPERATOR), ET AL.; CONTINENTAL OIL 
Company; Lamar Hunt, InrErveNors In No. 19919 


Mrs. James R. DouGHERTY, ET AL., W. A. STOCKARD, ET AL., 
AND Epwin M. Jones Orn Company; Lamar Hunt, INTER- 
veNors IN No. 19919 


ON PETITIONS TO REVIEW ORDERS OF THE FEDERAL POWER 
COMMISSION 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 
Petitioners seek review under Section 19(b) of the Natural 


q) 


Cases—Continued 
Austral Oil Co., order issued October 27, 1959, page 
Docket Nos. G-15819, et al. (unreported) 
Barnes Transportation Co., 18 FPC 369 
Ben Bolt Gathering Co. v. F.P.C., 323 F. 2d 610 
(CA5), affirming 26 FPC 825, 27 FPC 334 
California v. F.P.C., 353 F. 2d 16 (CAQ), affirming 
in relevant part, 32 FPC 34 14, 23, 27-28 
California Oil Co. v. F.P.C., 315 F. 2d 652 (CA10), 
affirming 27 FPC 1153 
Callery Properties, Inc., et al. v. F.P.C., CA5 Nos. 
20872, et al., order issued March 29, 1966 
(unreported) 
Consolo v. Federal Maritime Commission, 34 US. 
L.Week 4278 
Continental Oil Co., 17 FPC 880, set aside sub nom. 
Atlantic Refining Co. v. P.S.C. of New York, 360 
3, 12, 13, 23, 35, 27 
F.P.C.v. Colorado Interstate Gas Co., 348 U.S. 492. 41 
Hassie Hunt Trust, et al., 30 FPC 1438 8, 
12, 15, 16, 18, 37 
Houston Texas Gas & Oil Corp., 16 FPC 118, af- 
firmed sub nom. Florida Economic Advisory 
Council v. F.P.C., 102 AppDC 152, 251 F. 2d 643, 
certiorari denied, 356 U.S. 959 
Lone Star Gathering Co., et al. FPC Docket No. 
CP65-118, examiner’s decision issued February 


Mississippi River Fuel Corp. v. F.P.C., 108 AppDC 
284, 281 F. 2d 919, certiorari denied, 365 U.S. 
BOG osc Nesta: io aude. cre peestece edlecsiay ehevana oremstee Relates 

Panhandle Eastern Pipe Line Co. v. F.P.C., 324 US. 


Phillips Petroleum Co., 24 FPC 537, affirmed sub 
nom. Wisconsin v. F.P.C., 112 AppDC 369, 303 
F. 2d 380, affirmed, 373 U.S. 294 

Placid Oil Co., et al., 30 FPC 283, reversed, Callery 
Properties, Inc. v. F.P.C., 335 F. 2d 1004 (CA5), 
reversed U.GI. v. Callery Properties, Inc., 382 
WS 223 5 i focrcntattarne erties 1, 4-7, 11-14, 25, 28, 37, 40 


Cases—Continued 
P.S.C. of New York v. F.P.C., 109 AppDC 292, 287 
F. 2d 146, certiorari denied sub nom. Hope Nat- 
ural Gas Co. v. P.S.C. of New York, 365 U.S. 880, 
and Shell Oil Co. v. P.S.C. of New York, 365 US. 


P.S.C. of New York v. F.P.C., CADC No. 15601, 
dismissed July 1, 1960 (unreported) 
Reserve Oil and Gas Co., 35 FPC —, Docket Nos. 
G-18570, et al., order issued March 2, 1966 
Socony Mobit Oil Co., 27 FPC 347 
Skelly Oil Co., 28 FPC 401, affirmed in relevant 
part, P.S.C. of New York v. F.P.C., 117 AppDC 
287, 329 F. 2d 242, certiorari denied sub nom. 
Prado Oil & Gas Co. v. F.P.C., 377 U.S. 963 
4,7, 13, 14, 16, 27, 36, 37 
Street v. F.P.C., 107 AppDC 327, 277 F. 2d 357.... 41 
Sun Oil Co., 32 FPC 1183...... 2... cece eee 37 
Sunray Mid-Continent Oil Co. v. F.P.C., 364 US. 
41 
Texaco Inc., 24 FPC 979, vacated on rehearing, 
order issued January 19, 1961 (unreported ) 22 
Texaco Seaboard Inc., et al., 29 FPC 593.. 8, 12, 13, 15, 16 
Texaco Inc. v. F.P.C., 290 F. 2d 149 (CA5) 
Trunkline Gas Co., 21 FPC 110 
Union Texas Petroleum Co., 32 FPC 254, petitions 
for review pending sub nom. Pan American Pe- 
troleum Co., et al. v. F.P.C., Nos. 7912, et al., 
11, 22, 27, 37 
Universal Camera Corp v. N.L.R.B., 340 USS. 
AT Bites See ete po Ata ns LINO TE-Oe OR Bred pe 8 Ge a naa 21-22 
U.G.I. v. F.P.C. 290 F. 2d 133 (CA5), certiorari 
denied sub nom. Sun Oil Co. v. U.G.I., 368 US. 
27 
U.G.I. v. F.P.C., 287 F. 2d 159 (CA10) 27 
U.G.I. v. F.P.C., 290 F 2d 147 (CA5), affirmed sub 
nom Superior Oil Co. v. U.G.I., 366 U.S. 965.... 27 


Cases—Continued 
U.GI. v. F.P.C., 283 F. 2d 817 (CAQ), certiorari 
denied sub nom. Superior Oil Co. v. U.G.I., 365 
US. 879, and California Co. v. U.G.I., 365 U.S. 


Page 


3, 9, 10, 13, 18, 22, 27 


Utah Power & Light Co. v. F.P.C., 339 F. 2d 436 


Statutes and regulations: 

Federal Power Act, August 26, 1935, c. 687, 49 Stat. 
838, 16 U.S.C. 838, 16 U.S.C. 791, et seq., Section 
313(b), 16 U.S.C. 8251 (b) 

F.P.C. Order No. 215-A, 23 F.P.C. 474 

F.P.C. Statement of General Policy No. 61-1, 24 


4, 14, 16, 17, 24, 27 


Sixth Amendment, 29 FPC 590 
Eighth Amendment, 30 FPC 1435 
F.P.C. Regulations under the Natural Gas Act 
Section 154.91(a), 18 C.F.R. 154.91(a) 
Section 157.28, 18 C.F.R. 157.28 
Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 821- 
833, as amended, 15 U.S.C. 717-717w.......... 2, 34, 39 


Section 1(b), 15 U.S.C. 717(b) 
Section 4, 15 U.S.C. 717¢ 
Section 4(d), 15 U.S.C. 717¢(d) 
Section 4(e), 15 U.S.C. 717¢(e) 
Section 7, 15 U.S.C. 717f 
Section 19(b), 15 U.S.C. 717r(b) 
Miscellaneous: 
Callery Properties, Inc., v. F.P.C., CA5 Nos. 20872, 
et al., Memorandum of Superior Oil Company... 
F.P.C. Forty-Fifth Annual Report (1965) 
F.P.C. Statistics of Natural Gas Companies (1960- 


40 


In the United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 19796, 19800, 19919, 19941, 19957 


Pustic Service CoMMISSION OF THE STATE or NEw York; 
Lone Istanp LicaTinc Company; Tue Superior Om 
Company ; CoNTINENTAL Ort CoMPANY, PETITIONERS 

v. 


FeperAL PowER CoMMISSION, RESPONDENT 


SHELL Or, Company; Sun Ort Company; SKELLY Or Com- 
PANY; PAN AMERICAN PETROLEUM CORPORATION; CALLERY 
Properties, Inc.; SupeRroR Ort Company; Pracip Ort Com- 
pany, H. L. Hunt, Hasste Hunt Trust, N. B. Hunt, Lamar 
Hunt Trusr Estate, Carotine Hunt Trust Estare AND 
Carouine Hunt Sanps; W. S. Kiztroy (Operator), ET AL. 
AND Kitroy Properties INCORPORATED, ET AL.; H. L. Haw- 
xins & H. L. Hawxins, Jr., INTeRveNoRsS IN No. 19796 


Monsanto ComPANY; SHELL Ort Company; Mrs. James R. 
DovuGHErty, ET AL., W. A. STOCKARD, ET AL., Epwin M. Jones 
Or Company; H. D. Bruns (OPERATOR), ET AL. AND MPS 
Propucrion Co. (OPERATOR), ET AL.; CONTINENTAL OIL 
Company; Lamar Hunt, INTervenors 1n No. 19919 


Mrs. James R. DovucHeErTY, ET AL., W. A. STOCKARD, ET AL., 
AND Epwin M. Jones Orn Company; Lamar Hunt, INTER- 
venors IN No. 19919 


ON PETITIONS TO REVIEW ORDERS OF THE FEDERAL POWER 
COMMISSION 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 
Petitioners seek review under Section 19(b) of the Natural 


(1) 


9 
“ 


Gas Act? of two Commission orders—both issued on Septem- 
ber 22, 1965, in separate, but similar, proceedings—granting 
certificates of public convenience and necessity under Section 
7 of the Act for numerous producer sales of natural gas in 
Texas Railroad District No. 2, at initial prices of 15¢ before 
September 28, 1960, and 16¢ thereafter, Stnclair Oil & Gas Co., 
et al., Opinion No. 476,* and at 16¢ and 17¢, respectively, in 
District No. 3, H. L. Hawkins & H. L. Hawkins, Jr., Operator, 
et al., Opinion No. 475.3 

The sales will be made under contracts between the pro- 
ducer-applicants and pipeline purchasers‘ in which the pro- 
ducers agree to deliver gas from specified acreage over a twenty- 
year period at initial prices*® running as high as 2U¢ per Mef 
(SR. 708-715; HR. 1413-1419).° 

Recognizing that considerable time might elapse before the 
Commission would act on the applications, the applicants re- 
quested temporary authorizations’? to commence deliveries at 


1 The Natural Gas Act is the Act of June 21, 1988, ¢. 556, 52 Stat. 821-833, 
as amended, 15 U.S.C. 717-717w. 

734 FPC— (SR. 4168), rehearing denied, Opinion No, 476-A, 34 FPC— 
(SR. 4281). The designation “SR. —” refers to page numbers in the 
Sinclair record. 

734 FPC— (HR. 7288), rehearing denied, 34 FPC— (HR. 7504). The 
designation “HR. —” refers to page numbers in the Hawkins record. 

* Petitioners in Nos. 19796, in 19800 and 19919 contend that one of the 
purchasers is not a pipeline. See infra, pp. 32-36. 

5In addition to the initial price provision, each contract contains provi- 
sions which authorize the producer to file rate increases under Section 4 of 
the Act as permitted by the Commission’s regulations (SR. 708-715; HR. 
1413-1419). 

* Most of the proposed prices in District 2 were in the 17¢ to 18¢ range. In 
District 3, the proposed prices were somewhat higher. 

"Section 157.28 of the Regulations under the Natural Gas Act, 18 C.F.R. 
157.28, provides: “Upon the filing of an application for a certificate of public 
convenience and necessity * * * an independent producer, in the event of an 
emergency that does not involve immediate danger to life or property, may 
initiate the sale or transportation of natural gas in interstate commerce and 
continue such sale or transportation pending final Commission action under 
sections 4 and 7 of the Natural Gas Act and without prejudice to such rate 
or other condition as may be attached to the issuance of the certificate: 
Provided, however, That this temporary authorization is applicable and 
available only subject to the following: * * * As part of its application here- 
under, or separately, the applicant independent producer must file or have 
on file (1) a statement of intention to invoke this section, setting forth the 
facts constituting the emergency requiring such action, which emergency 
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once. The Commission granted these requests in varying 
terms that provided in essence that their issuance was not to 
be construed as final approval of the prices charged by the 
producers during the period of operation under the temporary 
certificates.® 

The applications relating to sales from District 2 were con- 
solidated and set down for hearing by order issued March 25, 
1964 (SR. 3573). The District 3 applications were similarly 
consolidated by order issued March 30, 1964 (HR. 6227). 
Thereafter, a number of parties, including the Public Serv- 
ice Commission of New York, entered the proceedings as 
intervenors. 

At the prehearing conferences and the hearings which fol- 
lowed, it became apparent that the primary issue in both pro- 
ceedings would be the initial price at which the requested 
certificates should be granted under the standards enunciated 
in Atlantic Refining Co. v. P.S.C. of New York, 360 U.S. 378 
(Catco), and spelled out in subsequent cases,® particularly 
U.GI v. F.P.C., 283 F. 2d 817, 823 (CAQ), certiorari denied 
sub nom. Superior Oil Co. v. U.GJI. and California Co. v. 
U.G_I., 365 U.S. 879, 881. 


In view of the Commission’s decision in Skelly Oil Co., 28 
FPC 401, affirmed in relevant part, P.S.C. of New York v. 
F.P.C., 117 AppDC 287, 329 F. 2d 242, certiorari denied sub 
nom. Prado Oil & Gas Co. v. F.P.C., 377 U.S. 963, it was also 
apparent to the parties that in drawing the price line the Com- 


may include, inter alia, drainage, threatened loss of lease, flaring. eco- 
nomic hardship resulting from payment of shut-in royalties, or similar 
situations * * *.” 

"Some of the temporaries contained express refund conditions with re- 
spect to amounts collected during the pendency of the permanent certificate 
proceedings (¢.g., HR. 6059; SR. 3351). Others provided that: “This ac- 
ceptance for filing shall not be construed as constituting approval of any 
rate, charge, classification, or any rule, regulation or practice affecting such 
rate or service contained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or obligation asso- 
ciated therewith; and such acceptance is without prejudice to any findings 
or orders which may be made in the final disposition of this proceeding or 
any other findings or orders which have been or may hereafter be made by 
the Commission in any proceeding now pending or hereafter instituted by or 
against your company” (¢.g., HR. 5039; SR. 3174). 

* The cases are cited infra, p. 27. n. 49. 


214-208— 66. 2 
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mission would deal separately with the applications involving 
sales contracted prior to September 28, 1960, and those involv- 
ing sales contracted thereafter,’° because of the possible effect 
of the Statement of General Policy issued that day * on price 
lines in these districts. 

The hearings were held from July through September, 1964. 
In January of that year, this Court had affirmed the Com- 
mission’s determination of the District 4 in-line price in Skelly, 
supra, p. 3, where the Commission had excluded, as irrelevant, 
evidence offered by the producer-applicants relating to produc- 
tion costs, financial requirements, and the like. Similar, 
though more voluminous, evidence had been offered by the 
producers and rejected by the Commission in the Placid case,” 
which involved sales in Southern Louisiana. Nothwithstand- 
ing the prior court and Commission holdings, the producers 
here offered the same sort of evidence, which the Commission, 
following its established policy, rejected (SR. 4175-4176; HR. 
7299). Although the petitions for review filed herein by Su- 
perior and Continental contained numerous objections to the 
Commission’s exclusion of that evidence, those objections have 
been abandoned in their briefs, presumably as a result of the 
Supreme Court’s approval of the exclusion of the same evidence 
in Placid, supra. 

The evidence which formed the basis of the in-line determi- 
nations in both proceedings was introduced by the Commission 
staff. In each proceeding, this evidence consisted essentially 
of exhibits showing the contract provisions (including the 
price) of all sales executed and certificated (either permanently 
or temporarily) in the particular district during the relevant 
time periods (SR. 706-764; HR. 1411-1455). 

After the initial decisions by the presiding examiners and 
exceptions thereto by various parties, the Commission issued 
the orders here sought to be reviewed. It found that for sales 
executed prior to September 28, 1960, the in-line price was 
15¢ per Mef in District 2 and 16¢ per Mef in District 3; that 


” See, e.g., HR. 12-13. 

2 Statement of General Policy No. 61-1, 24 FPC 818. 

"4 Placid Oil Co., et al., 30 FPC 283, reversed, Callery Properties, Inc. v. 
F.P.C., 335 F. 2d 1004 (CA5), reversed, U.G.I. v. Callery Properties, Inc., 
382 U.S. 223. : 
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for sales after that date, the in-line prices were 16¢ per Mef 
and 17¢ per Mef, respectively.* 

The Commission conditioned the issuance of the certificates 
on the producer-applicants’ reduction of their rates to the ap- 
propriate in-line level (SR. 4192; HR. 7302). It also imposed 
moratoria prohibiting the filing, under Section 4 of the Act, 
of increased rates in excess of 18¢ per Mef in District 2 and 
19¢ per Mef in District 3, pending determination of the area 
rate proceedings in Docket No. AR64-2 or January 1, 1968, 
whichever is earlier (SR. 4191; HR. 7302). 

With respect to the matter of refunds of amounts collected 
in excess of the in-line price pursuant to the temporary authori- 
zations, the Commission indicated that for those dockets in 
which the temporary certificate contained an express refund 
condition, the producer could either retain the amounts previ- 
ously collected in excess of the in-line price or deposit them in 
an escrow account, pending further order of the Commission 
designating the party to whom such amounts should be re- 
funded (SR. 4190-4191; HR. 7302-7304). For those pro- 
ducers who elected to retain such amounts, the Commission 
indicated that interest would be charged at the rate of 4.5 per- 
cent per annum from the date of the order until the date of final 
payment (ibid.). In those dockets in which the temporary 
certificate did not contain an express refund condition, the Com- 
mission deferred for further consideration the question of 
whether refunds should be required as a condition to permanent 
certification (SR. 4191; HR. 7304). 

The Commission rejected the contention of New York (in 
both proceedings) that no “need” had been demonstrated for 
the gas in question (SR. 4185; HR. 7293). It also rejected New 
York’s contention in the District 2 proceeding that sales to the 
Lone Star Gathering Company should have been certificated at 
a price significantly lower than the in-line level. 


* Commissioners Ross and Black dissented with respect to the post-policy 
statement price levels, which they believed should have been the same as 
the prior levels in each district. 

“The moratorium provisions in the orders under review were the subject 
of strenuous producer objections in the petitions for review (see, Cont. Pet. 
p. 8; Sup, Pet. p. 9). Apparently in view of the Supreme Court's sweeping 
approval of the moratorium involved in Callery, 382 U.S. at 228-229, these 
objections have been abandoned, 
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Applications for rehearing were filed by numerous parties, 
and a number of producers, including Superior (HR. 7437), 
also requested a stay of the Commission’s orders pending ju- 
dicial review. The Commission denied rehearing but granted 
a stay with respect to so much of its orders as required the filing 
of reduced rates (SR. 4286; HR. 7508). In Hawkins, the Com- 
mission specifically indicated that to the extent that any pro- 
ducer chose to continue collection of amounts in excess of the 
appropriate in-line price, interest would be charged at the rate 
of 7 percent on such amounts if the Commission’s orders were 
upheld (HR. 7509). 

The petitions for review were timely filed. 


SUMMARY OF ARGUMENT 


I. The Commission’s determination of the in-line prices in 
Districts 2 and 3 was based upon substantial evidence and was 
in accord with the governing legal principles. The petitioners’ 
numerous objections to the Commission’s weighing of the evi- 
dence are not properly addressed to this Court and are in any 
event unfounded. 

II. The Commission reasonably concluded that the possi- 
bility of short-term prepayment problems on the part of the 
purchasing pipelines did not dispel an otherwise admitted 
need for the gas sales here certificated. 

III. In view of the fact that the principal function of the 
Lone Star Gathering Company is to transport gas rather than 
to gather it, the Commission reasonably concluded that sales to 
Lone Star in District 2 were comparable to sales to the other 
pipeline purchasers in that district. Accordingly, the Commis- 
sion was justified in rejecting New York’s contention that sales 
to Lone Star should be certificated at less than the in-line price 
applicable to all other District 2 sales. 

IV. In view of the Supreme Court’s grant of certiorari in 
the Callery case and the resulting expectation that the extent 
of the Commission’s authority to order refunds in the present 
circumstances would be clarified by that Court, the Commission 
reasonably concluded in the orders under review that it should 
defer action on certain of the refund questions here involved. 

V. The Commission’s imposition of a 7 percent interest obli- 
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gation on refunds of any excesses collected subsequent to its 
order was fully consistent with the governing legal principles. 


ARGUMENT 


The principal assignments of error in the producers’ peti- 
tions for review “ are not argued in their briefs, presumably 
because of the Supreme Court’s Callery *° decision. Those ob- 
jections related to (1) the conditioning of permanent certifi- 
cates for producers’ sales of gas to interstate pipelines at “in- 
line” prices determined without consideration of evidence of 
the kind held unnecessary in P.S.C. of New York v. F.P.C. 
(Skelly), supra, p. 3; ‘7 (2) the imposition of temporary mora- 
toria on the filing of rate increases above a prescribed ceiling, 
to give the Commission time to fix just and reasonable rates 
on an area basis; ** and (3) the assertion of jurisdiction to 
require refunds in accord with this Court’s decision in Skelly.” 
Analysis will show that the producers’ secondary objections that 
remain and the objections urged by the New York petitioners, 
which run principally to the Commission’s weighing of the in- 
line price evidence, have been even less validity than those that 
have been eliminated. 


I. The in-line price levels determined herein have warrant in 
the record and a reasonable basis in law 


The central issue remaining in these cases concerns the le- 
gality of the Commission’s findings with respect to the in-line 
price levels in the two districts. Continental contends that 
the 16¢ post-policy statement price level in District 2 is too 


* The petition in No. 19941 was originally filed in the Fifth Circuit No- 
vember 24, 1965; that in No, 19957, January 17, 1966. 

*U.G.I. y. Callery Properties, Inc., 382 U.S. 223 (decided December 7, 
1965), reversing Callery Propertica, Inc. v. F.P.C., 335 F. 2d 1004 (CA5), 
which had set aside Placid Oil Co., 30 FPC 283. 

7 See Continental’s petition in No. 19941 (originally CA5 No. 23178), 
pp. 5-8, paras. 2-5, 7, 8; and Superior’s petition in No, 19957 (originally 
CA5 No. 23323), pp. 7-10, paras. b, e, &, i. 

%* See Continental’s petition (supra, n. 17), para. 14; and Superior’s 
petition (supra, n. 17), para. k. 

»*” See Continental’s petition (supra, n. 17), para. 15; and Superior's pe- 
tion (supra, n. 17), 1 and m. Superior’s brief “reserves” this objection 
(No. 19957, Pet. Br. p. 29). 
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low; Superior contends that both the pre-statement and post- 
statement levels in District 3 (16¢ and 17¢, respectively) are 
too low; and New York contends that each of the aforemen- 
tioned levels is too high.” None of the petitioners contends 
that the evidence fails to support the prices found by the Com- 
mission to be in-line. Rather, they challenge the Commis- 
sion’s judgment with respect to the weight to be accorded to 
various types of evidence. 


A. District 3—pre-policy statement 


1. In finding a 16¢ in-line price for the pre-policy statement 
period in District 3, the Commission focused principally upon 
the permanent certficate prices for sales of substantial volumes 
of gas in that District, but it also gave some weight to contract 
prices and to prices in temporary certificates (HR. 7297). 
With respect to the permanently certificated prices, the Com- 
mission noted that “there are comparatively large volumes of 
gas sold at the 16.0 and 16.2-cent levels, small volumes at 
17.5 and 18.0, and very large volumes at 20 cents” (HR. 7296). 
After explaining that the 20¢ sales had been certificated in pro- 
ceedings from which the New York Commission had been 
improperly excluded and that such prices were therefore en- 
titled to little weight (see, infra, pp. 9-11), the Commission 
concluded that (HR. 7296-7297): 


*** A ceiling at 16 cents * * * gives some weight 
to the prices above 16 cents as well as the contract prices 
and the prices under temporary certificate, for if we 


»The finding that the pre-policy statement price level in District 2 is 
15¢ is unchallenged. 

21 The Commission also referred to its previous determinations in 7'craco 
Seaboard, Inc., 29 FPC 593, and Haasie Hunt Trust, 30 FPC 1438, where, 
on the basis of similar evidence, it had found a 16¢ in-line price. The 
Commission, however, did not rely on the earlier 16¢ ceiling to reach its 
present determination; instead, it found from the present record that 
there was no reason to reach a different figure here (HR. 7296). In view 
of the Commission's independent examination of the evidence in the instant 
proceeding, there is no basis for Superior’s suggestion (Sup. Br. p. 17) 
that the determination here results in Superior being bound by findings 
made in the earlier cases to which it was not a party; and its objection to 
the Commission’s reliance on Tcraco Scabouard, supra, as precedent for the 
reasoning in the instant case, is obviously without merit. 
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gave no consideration to the prices above 16 cents, the 
ceiling would be set at a lower level * * *. [*] 


2. Superior’s contention (Sup. Br. pp. 16-20, No. 19957) 
that the Commission should not have discounted the perma- 
nently certificated 20¢ sales misreads the “suspect price” doc- 
trine enunciated by the Ninth Circuit * and approved by this 
Court.** 


22 The accompanying table shows data for the sales contracted in District 
3 from January 1, 1958, through September 27, 1960, taken from the FPC 
staff exhibit, HR. 1411-1455. We have excluded (1) all sales to Valley 
Gas Transmission Company in accordance with the Commission’s deter- 
mination that such sales were not representative because they were made 
to a gathering company (HR. 7294), and (2) the Gene Smitherman con- 
tract under which no deliveries were made (ibid.). 


District 3 


January 1, 1959 to September 27, 1960 


——— 


Contracts Temporarily certificated Permanently certificated 


—————— 


———— 


Volumes Prices No. | Volumes Prices No. | Volumes 
(MMcf) 2) (MMch (2) (MMcf) 


120 
116 
61 


120 |. o-|- 8-10 
116 13.5 
61 |. 14.0 
45 |- 14.2 
90 14.4 
12 14.5 


Pee ee oe ee) 


1,561 1,516 


®2U.G.1. v. F.P.C., 283 F. 2d 817, 824-825 (CA9), certiorari denied subd 
nom. Supcrior Oil Co. v. U.G.1., 365 U.S. 879 and California Co, v. U.G.I., 
365 U.S. 881. For the similar decisions that quickly followed in the Tenth 
and Fifth Circuits, see infra, p. 27, n. 49, 

24 P.S.C. of New York v. F.P.C., 109 AppDC 292, 295, n. 3. 287 I. 2d 146, 149, 
n. 3, certiorari denied aub nom. Hope Natural Gas Co. v. P.B.C. of Newe 
York, 365 U.S. $80, and Shell Oil Co. v. P.S.C. of New York, 365 U.S. 882. 
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In the Ninth Circuit case, which involved certificate appli- 
cations for sales in Southern Louisiana that court labeled “sus- 
pect” a number of high priced sales which, although they had 
been permanently certificated by the Commission, Trunkline 
Gas Co., 21 FPC 704, were at the time of the Ninth Circuit’s 
decision subject to the outcome of petitions for review in this 
Court in which the New York Commission alleged that it had 
improperly been refused intervention in the Commission pro- 
ceedings. The Ninth Circuit stated that (283 F. 2d at 824): 


* * * it would be an abuse of discretion for the Com- 
mission in establishing a price line to rely upon producer 
prices which are under such a cloud. 


Six of the 20¢ sales involved in the present case were among 
those thus labeled “suspect” in the Ninth Circuit litigation. 
After the issuance of the Ninth Circuit’s opinion, this Court 
concluded that New York’s petition for review of the Trunk- 
line certificate order had not been timely filed and dismissed it.” 
Superior’s present contention is that the dismissals completely 
removed the “cloud” on the previously “suspect” sales. Thus, 
relying on the Ninth Circuit’s statement that where a denial 
of intervention has not been judicially challenged, the denial 
“should not preclude the Commission from referring to the 
initial price therein certified in the process of fixing a line in a 
subsequent proceeding” (283 F. 2d at 825, emphasis added), 
Superior argues (Sup. Br. 18): 


* * * An unsuccessful challenge of an order denying 
intervention certainly makes the order of certification 
involved no more suspect than no challenge. Neither 
the unsuccessful challenge nor lack of challenge has 
any legal effect. 


*® P.S.C. of New York v. F.P.C., 109 AppDC 66, 284 F. 2d 200. The remain- 
ing three sales were certificated in Austral Oil Co., Incorporated, FPC 
Docket No. G-15819, ct al., order issued October 27, 1959 (not reported). 
New York’s petition to review the denial of intervention from those pro- 
ceedings was similarly dismissed. P.S.C. of New York v. F.P.C., CADC No. 
15601, unreported order of dismisxal entered July 1, 1960. 
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From this it claims that the 20¢ prices could not be discounted 
by the Commission, and that its action in doing so invalidated 
its in-line price determination here. 

But Superior’s argument has already been rejected by the 
Supreme Court. After the Ninth Circuit’s remand, the Com- 
mission set the Southern Louisiana in-line price without giving 
any weight to the high priced sales to Trunkline that were 
there involved. See Placid Oil Co., 30 FPC 283, 288-289. On 
review by the Supreme Court, Superior argued, as it does here, 
that the Commission’s refusal to consider those sales was 
error.® But the Commission’s in-line determination was up- 
held. U.GI. v. Callery Properties, Inc., 382 U.S. 223, 229. 
When read in the light of Callery, the Ninth Circuit opinion 
clearly does not require the Commission to “fully consider” the 
20¢ sales, much less set the in-line price at that level.” 

3. (a). New York’s main objection to the 16¢ price for the 
pre-policy statement period in District 3 (NY Br. 25-29, Nos. 
19796, 19800) seeks to take advantage of the Commission’s re- 
fusal to give weight to 1956-1957 sales to Coastal Transmis- 
sion Company at 17.5¢ and 18¢ in reaching its determinations 
of the in-line price level for District 3. New York first says that 


* See “Brief for Respondents, The Superior Oil Company and J. Ray Me 
Dermott & Co., Inc.”, p. 24, n. 31, in U.GJI. v. Callery Properties, Inc., Nos, 
21, 22 and 32, 0.T. 1965. 

™ Superior’s contention that the Commission should have utilized actual, 
rather than estimated, volumes in determining the relative importance of 
sales at various prices is simply another attempt to have the Commission 
accord greater weight to the 20¢ sales (Sup. Br. p. 23). The use of esti- 
mated volumes has been the Commission's consistent practice in in-line 
cases, The single exception was in Union Texas Petroleum, 32 FPC 24, 
261 (see Sup. Br. p. 22, n. 43), where, unlike the present case, actual volumes 
were available with respect to all sales certificated during the period prior 
to the policy statement. 

The absence of complete data on an actual basis, and the possibility of 
obtaining misleading results by using hybrid data, the additional possi- 
bility of charges of discrimination and arbitrariness, fully warranted the 
Commission’s conclusion that “monthly estimates [which, it should be noted, 
are producers’ own estimates] are an appropriate method by which to deter- 
mine the relative importance of the gas sold in each price category” (HBR. 
7298). 


214-208--—66 ——3 
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the certification of the original Coastal Transmission project ** 
was “admittedly erroneous” (NY Br. 25) and that if those sales 
were to have been certificated at all they should have been con- 
ditioned at what it claims was the prior in-line level of 13.5¢ 
(NY Br. 27). It then asserts that the effect of the Commis- 
sion’s unconditional certification of those sales was to “pull 
prices steadily upward” (NY Br. 27) and set a pattern of prices 
substantially in excess of any previous prices in the area (NY 
Br. 29). From these premises, New York argues that “the 
prices in the subsequent District 3 contracts provide no valid 
basis for determination of a proper price line in this area,”’ just 
as the Commission, in Placid,” recognized was true of the Catco 
progeny in Southern Louisiana (NY Br. 28-29). 

New York cites no authority for characterizing the certifica- 
tion of the original Coastal Transmission project as “admittedly 
erroneous” (Br. 25). The Commission’s actual statement in 
its opinion, written by Commissioner O’Connor, makes no such 
statement (HR. 7300): 


* * * We have, of course, made no use of these Coast- 
al sales in this proceeding, and we see no reason to de- 
part from the result reached in Tezaco Seaboard and 
Hassie Hunt [29 FPC 593 and 30 FPC 1438] where we 
sought to avoid giving effect to the Coastal sales. 


Nor was any such statement made in the cited decisions. Thus 
in Texaco Seaboard the primary reason given for discounting 
these sales was, in effect, that they were not comparable (29 
FPC at 598). The prices reflected the producers’ risks that 
production might be held up indefinitely, for their sales were to 
supply what was then only a proposed pipeline in its promo- 
tional stage. The proposed line would transport gas into Flor- 
ida, where there had never been any natural gas service, where 
the nature of the load that might be developed was rendered 


™New York's citation for that certification (NY Br. 25-26, cf. 27) as 
“Houston Tceras Gas & Oil Corp., Op. 301, 16 FPC 118 (1956), Op. 301A, 17 
FPC 303 (1957)" omits to note that it was affirmed on review by this Court 
sud. nom. Florida Economic Advisory Council v. F.P.C., 102 AppDC 152, 251 
F. 2d 643, certiorari denied, 356 U.S. 959. 

” Placid Oil Co., 30 FPC 283, 289, affirmed sub. nom. U.G.I. v. Callery 
Properties, Inc., 382 U.S. 223. 


13 


peculiarly problematical by the climate, and where the project 
was being vigorously opposed by the fuel oil distributors. As 
the Commission’s opinion in Texaco Seaboard, written by Chair- 
man Swidler, stated (ibid): * 


* * * these were sales to a new company that had 
neither been given a certificate nor was yet in operation, 
and so may have taken place at higher prices than would 
have occurred under contracts with an established pipe- 
line because of the inclusion in the price of an additional 
risk factor. * * * 


Chairman Swidler added that interventions in that proceed- 
ing had been denied for reasons that might no longer be 
valid and that protests were rejected on an erroneous basis, 
but nowhere have we found any statement, in that opinion or 
elsewhere by the Commission, that the result reached in 
Coastal would have been different but for such procedural er- 
rors, or was substantively “erroneous” under the peculiar cir- 
cumstances of that case. 

New York's argument thus fails to get off the ground. For 
the Commission’s disregard in Placid of the prices that were 
the progeny of Catco, to which New York seeks to analogize the 
present case (NY Br. 28-29), was expressly based on its con- 
clusion that the original certification of the Catco sales * was 
“erroneous.” Needless to say, a price may not be compa- 
rable, and may therefore properly be discounted, in determining 
in-line price levels under the Ninth Circuit’s U.G_I. decision,™ 
without being erroneous. 

New York's next assertion, that the effect of the Coastal sales 
was to “pull prices steadily upward” (NY Br. 27), is equally 
unfounded. The only support New York attempts to give for 


” See Florida Economic Advisory Council v. F.P.C., supra, p. 12, n. 28. 

™ Compare the similar statement in Skelly Oil Co., 28 FPC 401, 410, n. 20, 
affirmed in relevant part, P.S.C. of New York v, F.P.C,, 117 AppDC 287, 
329 F, 2d 242, certiorari denied, suv nom. Prado Oil & Gas Co, v. F.P.C., 
SUT U.S. 963. 

= Continental Oil Co. 17 FVC 880. order issued June 24, 1957, set aside 
sub nom, Atlantic Refining Co. v. P.S.C. of New York, 360 U.S. 378. 

* Placid Oil Co., 20 FRC 283, 289, affirmed sub nom. U.G.I. v. Callery 
Propertics, Ine., 382 U.S, 223. 

# UGIN.IEP.C., 283 F, 2d 817, supra, p. 9, n. 23. 
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that conclusion is its own statement that “the data contained 
in the Staff exhibit clearly show it. But that exhibit (HR. 
1420-1445) shows numerous contracts and large volumes 
of sales to established pipelines at prices substantially lower 
than the 17.5¢ and 18¢ original sales to Coastal, during the years 
following those sales and preceding the Policy Statement of 
September 28, 1960 (HR. 1429-1437), and therefore might 
more reasonably be regarded as showing that the sales to 
Coastal had had very limited, if any, effect on the established 
interstate pipeline market.» In any event there is no finding 
here, and, we submit, no record support for a finding, like 
that in Placid (30 FPC at 289): 


* * * the field price history in Southern Louisiana 
was decisively influenced by the CATCO transaction, 
our original decision in CATCO, and the widespread at- 
tention which that decision received. Post-CATCO 
there was a new floor to prices at 21.4 cents per Mef and 
pipelines either had to meet this price or go without the 
reserves needed for their expansion programs, * * * 


New York’s contention for a rollback to a pre-Coastal level 
by analogy to the Placid rollback to pre-Catco is therefore un- 
founded in its assumption that the post-Coastal sales prices 
had been raised by Coastal, as well as in its assumption that 
Coastal was erroneous. 

Thus we do not need to reach the question whether, in this 
interim in-line certificate pricing procedure, the Commission 
is required, whenever any previously certificated price is sought 
to be questioned, to retry that price before going further. We 
may, however, call the attention of this Court to what has been 
said on that question by the court that fathered the “suspect” 
price doctrine (People of the State of California v. F.P.C., 353 
F. 2d 16, 23 (CA9)): 


“Compare the Commission’s statement in Skelly, supra, p. 3, 28 FPC 
at 410, with respect to similar sales to Coastal in District 4. that there was 
no showing that those prices “established a valid new line for sales to 
established pipelines in [that District].” 
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* * * no doubt there are many certificated prices— 
some under unconditional certificates and others (like 
the Aneth price) conditioned, some established in con- 
tested proceedings and others not contested—which 
might be different, and lower, if the Commission were 
passing on them under section 7 today. But this, we 
think, does not require, although it may permit, the 
Commission to disregard them or to give little weight 
to them in deciding what is an approximate price line 
to which to refer.* **. [Footnote omitted; the empha- 
sis is the court’s.] 


(b) New York also attacks the 16¢ in-line price as having 
had its genesis in Socony Mobil Oil Co., 27 FPC 347 (NY Br. 
28), which, it says, was affected by the consideration that the 
Commission gave to the high-priced Coastal sales. The fact 
of the matter is that Socony involved the in-line price for sales 
from wells located offshore Texas in the Gulf of Mexico. While 
the Commission there looked at prices in District 3, it did not 
purport to fix an in-line price for District 3. Moreover, in the 
subsequent Texaco Seaboard and Hassie Hunt cases, infra, the 
Commission expressly refused to consider the high-priced 
Coastal sales but nevertheless found that the in-line price for 
District 3 was 16¢. There is no objective support whatever for 
New York’s speculation that the present determination of a 
16¢ level is indirectly based on the Coastal prices which the 
Commission has consistently excluded from consideration since 
Socony. 

(c). New York also contends that aside from the effect of 
the Coastal sales, the record in this case should have led the 
Commission to reduce the 16¢ price it had previously found 
to be in-line in Texaco Seaboard, Inc., 29 FPC 593, and Hassie 
Hunt Trust, 30 FPC 1438, because there were some eleven per- 
manently certificated sales at prices less than 14¢ during the 
1958-1960 period (HR. 7294).*° But taking those sales into 
account, the record as a whole fully supports the Commission’s 
16¢ in-line price determination. The table on page 9, supra, 
indicates that with respect to sales contracted during the period 


“The records in the two earlier cases had not reflected those sales, 
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1958-1960, far greater volumes were permanently certificated 
at 16¢ per Mef than at any other price, while sales at less than 
14¢ per Mef accounted for only 5.1 percent of the total certifi- 
cated volumes. Thus, it was entirely reasonable for the Com- 
mission to conclude that the less than 14¢ sales in the record 
here provided no basis for reduction of the in-line price.” 


B. Districts 2 and 3, post-policy statement 


1. The Commission’s finding (not here objected to) of a 15¢ 
in-line price level in District No. 2 prior to the September 28, 
1960, Statement of General Policy, which fixed a guideline 
price of 18¢ for that district, and the Commission’s finding of 
a 16¢ level for the same period in District No. 3 where a similar 
18¢ cuideline price had been set by the policy statement, posed 
the same kind of question that the Commission had first faced 
in District No. 4 in Skelly Oil Co., et al., 28 FPC 401, affirmed 
in relevant part sub nom. P.S.C. of New York v. F.P.C., 117 
AppDC 287, 329 F. 2d 242, certiorari denied sub nom. Prado 
Oil & Gas Co. v. F.P.C., 377 U.S. 963. There the Commission 
had found that the in-line price level had been 15¢ prior to 
the time the policy statement guideline price was similarly set 
at 18¢. Confronted with the problem that difference posed in 
determining the in-line price at which permanent certificates 
should be issued for sales contracted after the issuance of the 
policy statement, the Commission deferred decision on that 
question until a further hearing could be held. It explained 
that the record (28 FPC at 418) : 


* * * contained inadequate information for evalu- 
ating the effect, if any, of the Commission’s enunciation 
of an 18-cent ceiling upon the in-line price in the area 
at the time the * * * [post-policy statement] con- 
tracts were made. 


The Commission therefore “placed in the hearing crucible the 
issue of the effect of the [policy statement] ceiling upon sub- 
sequent contracts * * *” (ibid). 


7 Although Continental does not question the relevance of the less than 
14¢ sales, it contends that the Commission considered those sales here io 
order to “lower the median price to the point it desired” (Cont. Br. p. 11). 
But it shows no reason why relevant data should have been excluded simply 
because no one had offered such data in earlier proceedings, 
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To answer that question on the record that was thereupon 
made on that issue, the Commission in its subsequent Amerada 
decision compared the prices that had been contracted after the 
policy statement, as well as the temporary and permanent cer- 
tificates that had been issued, with those for the immediately 
preceding period. It found that the in-line level had moved 
up 1¢ to 16¢, but that “the issuance of the Policy Statement 
had at least the effect of holding down contract prices to an 18¢ 
level.” Amerada Petroleum Corp., et al., 31 FPC 623, 634-637, 
pending on petitions for review sub nom. Sunray DX Oil Co., 
et al.v. F.P.C.,CA10 Nos. 7781, et al. 

In the present cases the Commission reached similar results 
from similar comparative price data in the two districts in 
which the present sales are made.* 

Recognizing that prices in temporary certificates “are not as 
persuasive as the prices under permanent certificates” (HR. 
7296), the Commission, as it had in the case of the pre-policy 
statement determinations (supra, pp. 8-9), focused primary at- 
tention on the permanently certificated prices. It also recog- 
nized, however, that the permanent certificates in Districts 2 
and 3 did not fully reflect the market activity in those districts 


during the period subsequent to the policy statement and ac- 
cordingly gave some weight to prices in temporary certificates 
(as well as the prices that had been contracted for those sales) 
(SR. 4180-4181; HR. 7297). As Chairman Swidler explained, 
speaking for the majority in Sinclair, involving District 2 (SR. 
4180): 


The permanently certificated prices reflect only a part 
of the market activity in the post-policy period. * * * 
At the time of the hearing the producers and the pipe- 
line purchasers had experienced more than three years of 
doing business under the provisions of Statement of 
General Policy No. 61-1, and their transactions under 


“In fact Superior (No. 19957, Sup. Br. p, 24), although it complains 
of the lack of arithmetical precision in the Commission's explanation of its 
weighing of the price data, states that whereas the 16¢ pre-policy statement 
in-line price had been .84¢ above the pre-policy weighted average price of 
permanently certificated sales, the 17¢ post-policy statement was 83¢ above 
the weighted average price in the latter period! 
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temporarily certificated prices constituted a heavy and 
significant percentage of all jurisdictional sales in Dis- 
trict No. 2.[°°] To the extent that “the price line is in- 
tended to reflect current conditions in the industry,” 
United Gas Improvement Co. v. F.P.C., 283 F. 2d 817, 
824 (CAQ), the determination of an in-line price calls for 
a scrutiny of all pertinent sales activity, whether under 
permanent or under temporary certification. See Hassie 
Hunt Trust, Operator, et al., Opinion No. 412, 30 FPC 
1438, 1442-1443 (1963). We therefore approve the Ex- 
aminer’s action in giving consideration to the temporar- 
ily certificated sales. 


The accompanying tables show data for the sales contracted 
in District 2 during the periods preceding and following the 
issuance of the policy statement and in District 3 for the period 
following the policy statement.‘ 

® The same is true, though to a lesser degree, in District 3. 

© The data in the tables are taken from the F.P.C. staff exhibit in the Dis- 
trict 2 proceeding, SR. 706-756, and the F.P.C. staff exhibit in the District 3 


proceeding, HR. 1411-1455. In both tables, sales to Valley Gas Transmis- 
sion have been excluded. See fn, 22, supra, p. 9, and SR. 4179. 
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District 2 
January 1, 1957, ww September 28, 1960 


Temporarily certificated Permanently certificated 


Prices No. | Volumes 
(¢) (MMecf) 


1, 596 
1,228 
205 
4 


150 
1,246 


SSEEBR 


“ 
3 
a 


600 


888 


~ 
a 


ass 


iS 
= 
© 


September 29, 1960, to March 10, 1964 


8-10 
10-11 
11-12 
12-13 
13-14 

14.0 

14,2 

15.0 

15.2 

15.2 


rome 


= 


1 
8 
7 
6 
2 
5 
2 
6 
1 
2 
2 
3 
1 
1 
8 
1 
1 
4 


Prices 
(ft) 


12.0 
13.0 
13.5 
4.0 
14,5 
15.0 
16,2 
16.5 
17.0 
7.5 
18,0 
20.0 


District 3 
September 28, 1960 to December 31, 1963 
(For January 1, 1958 to September 27, 1960, sce table supra, p 9, n 22.) 


Contracts Temporarily certificated Permanently certificated 


No. | Volumes Prices No. | Volumes Prices No. Volumes 
(MMef) (MMef) (¢) (MMecf) 


24 see 12.0 
15 sete) eeee B 13.0 
34 
42 
7 


185 


meownrnne 


71 
650 
106 


Haken ROW 


The considerations that led it to fix the line at 16¢ per Mef 
in District 2 were explained by the Commission in the follow- 
ing terms (SR. 4181): 


A totaling of all permanently and temporarily certif- 
icated sales in District No. 2 under contracts dated 
after September 28, 1960 and through March 10, 1964, 
exclusive of the sales to Valley at 14 cents, shows a list- 
ing of 101 sales involving a combined estimated first 
month volume of 4,060,388 Mcf. The median price on 
a volumetric basis is 16.00 cents and the volumetric 
weighted average price is 15.29 cents. Approximately 
53 percent of the estimated first month volume covered 
by these sales moved in the price range of from 16 cents 
to 18 cents. On the basis of these calculations, and with 
recognition of the fact that the temporarily certificated 
sales represented most of the sales above the 16 cents 
price level, and should not be accorded undue weight, 
and giving some weight to the unconditioned contracts 
we conclude that the price of 16 cents per Mef repre- 
sents the correct post-policy in-line price of jurisdic- 
tional sales of natural gas in District No. 2. In reaching 
this result. we may observe that if we confined ourselves 
to permanently certificated sales we would not find a 
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line as high as 16 cents, for the next highest sales are at 
the 15.25 cents level. [Footnote omitted.] 


In the District 3 proceeding, the Commission’s determina- 
tion of a 17¢ in-line price level reflected a similar analysis (HR. 
7297). 

* * * (I]t may be observed that there are nine sales 
and moderate volumes at 15 cents, three sales and mod- 
erate volumes at 16.2 cents, one sale and a small 
volume at 16.5 cents, and three large sales at 18.0 
cents.[**] * * * 

We are of the opinion that 17.0 cents per Mef at 14.65 
psia is the in-line price for the period following Septem- 
ber 28, 1960. It is our judgment that this conclusion 
gives appropriate weight to the comparatively large 
volumes soid under permanent certificates at 18.0 cents 
per Mef while reflecting the weighted average price of 
16.17 cents per Mef.["?] In addition, a 17.0 cent price 
clearly gives some weight to the unconditioned contract 
prices and to the prices under temporary certificates. 
Finally, some 43 percent of the gas has been perma- 
nently certificated at a price higher than 17.0 cents. 
One proposed sale, Humble to Natural Gas Pipeline in 
Docket No. CI64-677 is at 17.0 cents, under a contract 
dated October 1, 1963. Giving due consideration to all 
sales in the area during the period in question, an in-line 
price of 17.0 cents is fully justified. 


2. The producers’ objections with respect to the post-policy 
statement price determinations do not warrant extended dis- 
cussion. Essentially, they complain that the Commission failed 
to give adequate weight to contract prices and prices in tem- 
porary certificates (Cont. Br. 10-11, No. 19941; Sup. Br. 20-29, 
No. 19957). The short answer to these contentions is that it 
is for the Commission, not a reviewing court, to weigh the evi- 
dence. The fact that there is room for difference of opinion 
with respect to the weight of the evidence is no basis for re- 
versal of the Commission’s determination. Universal Camera 


“The Commission was here referring to prices in permanent certificates. 
* See footnote 41, supra. 
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Corp. v. N.L.R.B., 340 U.S. 474; Consolo v. Federal Maritime 
Commission, 34 U.S.L. Week 4278, 4281-4282. 

Continental also objects to the Commission’s refusal to con- 
sider data relating to intrastate sales (Cont. Br. 13, No. 19941). 
Here, the Commission was guided by the Ninth Circuit opinion 
in U.GI. v. F.P.C., supra, 283 F. 2d at 824, where the court 
explained that the “comparative prices upon which [the price 
line] is based must be prices under which a substantial amount 
of natural gas presently moves in interstate commerce” [em- 
phasis added].* 

Continental’s further contention (Cont. Br. 14, No. 19941) 
that the Commission was arbitrary in its choice of the relevant 
time period with respect to post-policy sales in District 2 is also 
without merit. The time period is fixed by reference to the 
date on which the polcy statement prices were promulgated 
and the date on which the proceeding was consolidated and 
set for hearing. This has been the Commission’s consistent 
practice in all “in-line” cases, including Union-Tezxas Petroleum, 
32 FPC 254 (cited by Continental). 

3. New York objects to the post-policy statement in-line 
price level determinations, urging (NY Br. 29-30, Nos. 19796, 
19800) that the line once found in a permanent certificate case 
remains fixed for that area until the applicable area rate is 
made effective under the rate sections of the Act; it is “a hori- 
zontal line, not a constantly ascending staircase.” If there 
were any basis for the implication, New York’s argument might 
be more challenging. But the only “staircase” consists of the 
one step found to have resulted from the original policy state- 
ment. Indeed, the fact of the matter, as shown by the accom- 
panying graph is that interim regulation of producer prices by 
the Power Commission in the period following the September 
1960 policy statement has resulted in effective containment of 
what previously had been a runaway market. 


*Trunkline Gas Co., 21 FPC 704, cited by Continental, was decided before 
the Ninth Circuit’s U.G.I. decision; Texaco, Inc., 24 FPC 979, which it also 
cited, was vacated on rehearing, Tezaco, Inc., G-18078, et al., unreported 
order issued January 19, 1961. 
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FIELD PRICES OF NATURAL GAS 


1953 TO 1965 


REL U8. DEFY. oF Laon 


Seen + see: Comms Rak Rowen CommanON PRC FORM NO. 2, 


As the court that originated the “suspect price” doctrine has 
recently stated (California v. F.P.C., 353 F. 2d 16, 22 (C.A.9)): 


Considerable water has gone over the dam since that 
time [i.e., since Catco and the round of cases which fol- 
lowed shortly thereafter, infra, p. 27, n. 49], and the 
Commission is now, as evidenced by the opinions of the 
Commission in this case, fully aware of the duty that 
Catco imposes on it to protect the consumer. Its ac- 
tions in other matters evidence the same awareness. * * * 
As the Commission states in its brief, after several years 
of its intensive efforts the national average price for 
gas levelled off * * * and even appears to have de- 
clined.[**] * * * 


In noting that “actions in other matters” had demonstrated 
the Commission’s awareness of the duty imposed by Catco, the 


“The court here cited a graph like that in the text. 
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court pointed specifically to the Commission’s Statement of 
General Policy No. 61-1, 24 FPC 818, and the several amend- 
ments thereof. 

The policy statement was issued in conjunction with the 
Phillips * rate decision in which the Commission, after six 
years, had to confess the inadequacies of its first major effort 
to devise a workable method of fixing producer prices. Faced 
with a serious prolongation of the period that would neces- 
sarily elapse before it could reach its “just and reasonable” 
area rate determinations for producers, and faced therefore 
with a corresponding intensification of the problem of “holding 
the line” pending the establishment of just and reasonable 
rates, the Commission, by the policy statement, set in motion 
an interim program to “contain” the runaway prices in the 
interstate market for natural gas. That program consisted. 
inter alia, of the observance of price ceilings, by areas, above 
which the Commission would not certificate new sales of gas 
without imposing conditions reducing the initial price. This 
procedure was referred to approvingly by the Supreme Court 
in Wisconsin v. F.P.C., 373 U.S. 294, 312. 

The original guideline price for new sales in Districts 2 and 
3 was 18¢ per Mef (24 FPC 818, 820). That price was subse- 
quently reduced to 16¢ in District 2 (30 FPC 1435) and 17¢ 
in District 3 (29 FPC 590). It is true, as New York observes, 
that one effect of the policy statement was to permit gas to 
enter the market, under temporary certificates, at prices 
higher than the pre-policy statement in-line price. But the 
far more significant effect of the policy statement (which New 
York totally ignores) was that whereas very large volumes had 
been contracted at 20¢ before the policy statement (supra, 
p. 9) the statement succeeded in discouraging the execution 
of gas sales contracts at prices in excess of the guidelines, as 
the prices in the tables, supra, pp. 9, 19-20, clearly reflect. It 
thus suceeded in obtaining the continuing dedication of ade- 
quate reserves to the interstate market at moderate prices. If 
instead of promulgating the policy statement, the Commission 
had simply continued to issue temporary certificates at con- 


“ Phillips Petroleum Co., 24 FPC 537, affirmed sub nom. Wisconsin v. 
F.P.C., 373 U.S, 294, affirming 112 AppDC 369, 303 F. 2d 380. 
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tract prices, the result might well have been a continued es- 
calation of gas prices pending conclusion of the various perma- 
nent certificate proceedings (such as those here involved). 

New York now contends (NY Br. 29-34) that the Commis- 
sion must completely ignore the effect of the policy statement— 
i.e., the contract prices and initial prices in the temporray cer- 
tificates issued subsequent thereto. The basis of this argument 
is that the policy statement and the temporary certificates are 
issued ex parte and are not subject to judicial review. Thus, 
New York argues that (Br. 32): 


* * * if the Commission is correct here, it means that 


all that the Supreme Court held in Catco (and all that 
the courts of appeals held in the subsequent cases) was 
not that the Commission could not certificate an out-of- 
line price but only that it had to go through some mean- 
ingless procedure—fix an unreviewable guideline price 
first, and te then issue unreviewable temporary certifi- 
cates at the guideline level—before certificating an out- 
of-line price. [Footnote omitted.]** 


One could, of course, respond that if New York is correct here, 
all it would have to do to maintain (or in fact to lower) a price 
line would be to protest every application filed at a price above 
what pleases it, thus automatically excluding as “suspect” all 
evidence of actual sales negotiated at higher prices. But the 
direct answer is that the Commission did not take the guideline 
it had set at 18¢, or the significant number of sales and volumes 
of gas subsequently made at or above this figure and tempo- 
rarily certificated at the guideline, as fixing the new in-line price. 
In fact, the refusal of the Commission to give full weight to the 
contract prices and temporary certificates at the guideline price 
is attacked by producer petitioners *’ as being inconsistent with 
the Commission’s statement in the Supreme Court in Callery 
that, in other circumtsances, it had fixed the line there at the 


“A policy statement that has assumed the stature and played the part this 
one has in bringing stability to a runaway market in a commodity as impor- 
tant to the national economy as natural gas can scarcely be termed a “mean- 
ingless procedure,” with any claim to responsibility in utterance. 

“Cont. Br. in No. 19941, pp. 8-11, 14, Sup. Br. in No. 19957, pp. 14, 20-21. 


highest level at which substantial volumes of gas were moving 
in interstate commerce.“ 

The failure to please either group of petitioners does not, 
obviously, in itself demonstrate the Commission’s good faith, 
to say nothing of its good sense. The problem was a prac- 
tical one and the Commission’s pragmatic approach eminently 
reasonable. There was compelling evidence of a real shift in 
the pricing line during the two-year period after the establish- 
ment of the 18¢ guideline. New York contends that all such 
evidence must be ignored where the sales in question had not 
been permanently certificated. The producers on the contrary 
suggest that since the degree to which the contract and tempo- 
rary certificate prices should be discounted cannot be measured 
in absolute terms, they must be accepted as though such 
prices had been permanently certificated after full hear- 
ing. The Commission, refusing to yield to the pleas for it to 
take either extreme position, instead evaluated the available 
evidence for what it was, and, making what it frankly recog- 
nized was a judgment determination based on its regulatory 
experience, concluded that the relevant field price evidence 
showed an upward thrust of approximately a cent from the 
previous period. 

That the procedure adopted here does not necessarily result 
in an increase from case to case in the in-line price in any area 
is demonstrated by the results of an essentially similar ap- 
proach to the in-line problem in the South Louisiana area in 


“ producer-petitioners argue that because the Commission has heretofore 
successfully defended (against producer objections) in-line price determina- 
tions at the highest level at which substantial volumes of gas were moving 
in interstate commerce, it must in this case use as a basis for its in-line price 
determination the highest of the range of sales disclosed by the data in the 
tables, supra, pp. 9, 19-20. But to do so would fly in the face of the teachings 
of CATCO that sales be certificated at prices which will adequately protect 
the consumer, with the producer remaining free to protect himself by filing 
increases (up to the level of any appropriate moratorium condition) pursuant 
to the provisions of Sections 4 (d) and (e) of the Natural Gas Act. See 
California Oil Co., Western Division v. F.P.C., 315 F. 2d 652, 660 (CA10) ; 
Atlantic Refining Co, v. F.P.C. 115 AppDC 26, 28, 316 F. 2d 677, 679. By 
refusing to certificate the instant xales at the highest existing price level, 
the Commission adhered to this Court’s admonition in Atlantic Refining, 
supra, that “if the Commission is to err in setting an Initial rate, it should 
err on the low side.” 115 AppDC at 28, 316 F. 2d at 679. 
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the Union Texas case (Union-Texas Petroleum, et al., 32 FPC 
254, Opinion No. 436, issued July 23, 1964, pending on appeal 
Pan American Petroleum Co. v. F.P.C., No. 7912, et al., CA10). 
The Commission in Catco on remand and the Placid case had 
found that the in-line price for gas in that area prior to the 
September 28, 1960, Policy Statement was 18.5¢, plus state tax 
where applicable. Prior to these determinations, however, it 
had set the guideline prices for new sales in the area first at 
21.5¢ (plus taxes where applicable), then later at 19.5¢ (plus 
1.75¢ tax where applicable). As here, a considerable number 
of sales had subsequently been contracted for at or near the 
guideline and temporarily certificated at such prices. But in 
Union Texas the record indicated that the weighted average 
of the field prices during the later period had declined slightly, 
rather than rising as here. Accordingly, the Commission con- 
cluded that the in-line price had not increased, and it certifi- 
cated the sales made through 1962 at the same initial price as 
had prevailed during the earlier period. 


In conclusion of this and the preceding section of this brief 
we respectfully submit that the Commission’s determinations 
of in-line price levels in these two districts, both for the pre- 
policy statement period and the post-policy statement period, 
fully satisfy the governing standards. Those standards were 
first spelled out in the U.G.J. and P.S.C. cases *° implementing 
Catco. Since then they have been applied in the subsequent 
round of cases, California Oil Co. v. F.P.C., 315 F. 2d 652 
(CA10), affirming 27 FPC 1153; Atlantic Refining Co. v. F.P.C., 
115 AppDC 26, 316 F. 2d 677, affirming 27 FPC 551; P.S.C. of 
New York v. F.P.C., 117 AppDC 287, 329 F. 2d 242, affirming 
28 FPC 401, certiorari denied, 377 U.S. 963; People of the State 


°UGI. v. F.P.C., 283 F. 2d 817 (CA9), certiorari denied sud nom. 
Superior Oil Co. v. U.G.I. and California Co. v. U.G.I., 365 U.S. 879 and 881; 
P.S.C. of New York v. F.P.C., 109 AppDC 292, 287 F. 2d 146, certiorari 
denied sub nom. Hope Natural Gas Co. v. P.S.C. of New York and Shell 
Oil Co. v. P.S.C. of New York, 365 U.S. 880 and 882; U.G.I. v. F.P.C., 287 F. 
2d 159 (CA10); U.G.I. v. F.P.C., 200 F. 2d 183 (CAS), certiorari denied 
sub nom. Sun Oil Co. v. U.G.I., 368 U.S. 823; and U.GI. v. F.P.C., 290 F. 
2d 147 (CA5), certiorari denied, sub nom. Superior Oil Co. v. U.G.L., 366 
U.S. 965. 
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of California v. F-P.C.,353 F.2d 16 (CA9), affirming in relevant 
part 32 FPC 34. 
In the last case, the Ninth Circuit said (353 F. 2d at 23): 


* * * We think, then, that in view of the many “in 
line pricing” cases that the Commission has decided, and 
of the attitude that it has shown in deciding them, we 
owe it the same deference to its expertise that courts 
generally owe to the specialized boards and commis- 
sions created by the Congress to deal with complex and 
difficult problems in the field of economic regulation. 


The Court then went on to note (353 F. 2d at 24) that “even 
if we might agree with the dissenters [on the Commission, who 
favored a lower price line] were we the Commission, as a re- 
viewing court we cannot say that the Commission abused its 
discretion.” 

The Supreme Court’s yet more recent reversal of the only 
court of appeals decision in the last five years that has set aside 
an in-line price determination can scarcely be said to impose 
new restrictions on the Commission’s discretion (Sup. Br. 11, 
No. 19957). For the Court there dismissed all the attacks on 
the Commission’s method of determining the in-line price level 
with the curt statement (U.G_I. v. Callery Properties, Inc., 382 
US. 228, 229) : 

The “in-line price” of 18.5 cents is supported by the 
contract prices in the south Louisiana area that were 
not “suspect” * * *. 


II. The Commission did not shift the burden of proof with 
respect to “need” 


New York contends that the producer-applicants in these 
proceedings were required to demonstrate a public need for the 
gas which they proposed to sell and that the Commission er- 
roneously relieved the producers of the burden of proof on this 
issue. But in the pre-hearing conference in the first of the two 
Commission proceedings, that relating to District 3 (Hawkins 
& Hawkins), counsel for New York indicated with considerable 
precision the limited issue on which his client saw a requirement 
for proof (H.R. 56-57, emphasis added) : 
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* * * T think in the broadest gauge need would re- 
quire a showing that it [the gas] is needed by the con- 
sumers to whom this gas will ultimately flow. That is 
not what I had in mind. What I had in mind was a 
more limited showing of need, to wit: That the four 
purchasing pipelines here involved can take this gas 
without placing themselves in a take or pay situation, 
without aggravating an existing take or pay situation 
and without cutting back on any lower priced gas in 
order to take it. 

In other words, the concept of need that I am insisting 
on here is not what I would call the very broad need 
matter but solely a showing that the pipelines here have 
a need when measured against their take or pay obliga- 
tions in their existing contracts. “ * * 

This is a very limited concept of need. That was 
what I had in mind when I made my sugestion.[*] 


The question New York was there referring to is simply 
whether the prepayment provisions in the pipelines’ gas pur- 
chase contracts, considered together, allow the pipelines 


to postpone taking the gas they are entitled to under their 
contracts long enough to make it useable on their loads. Inso- 
far as there may be any such problem for these pipelines, it is 
one not peculiar to them and may therefore be resolved either 
by the Commission’s reservation of the matter for considera- 
tion in the pending rule-making proceeding on that subject 
(SR. 4192; HR. 7204), or, as the Commission also contem- 
plated, in the pipelines’ own certificate proceedings.” 

It should be borne in mind that this problem is a relatively 
narrow one, that the acquisition of reserves cannot, of itself, 


“In the Sinclair proceedings, the “need” issue went unmentioned during 
the course of the hearing. However, in view of the single line of argument 
in New York's brief (and the statement in footnote 7, page 16) it is appar- 
ent that the issue there was the same limited issue raised by New York 
in Hawkins & Hawkina. 

51In Hawkins & Havckins, the Commission expressed the view that the 
“need” issue should be left to pipeline proceedings (HR. 7293), an alto- 
gether sound view when one considers the vast number of producer certifi- 
cate applications which come before the Commission. In fiscal 1965, for 
example, a total of 1,067 producer certificate applications were filed with 
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inure to the detriment of the consuming public, because to the 
extent that costs of acquisition of reserves can be shown to 
have been improvident, such costs may be excluded from a pipe- 
line company’s cost-of-service in any future rate case. 

In Hawkins (District 3), the examiner and a unanimous Com- 
mission concluded that the mere existence of take or pay diffi- 
culties does not, by itself, dispel an otherwise existing need for 
additional gas reserves. This is so because short term over- 
supply problems have no relationship to the pipelines’ otherwise 
conceded need to maintain an adequate long-term supply of 
gas. 

The examiner stated (HR. 6792-6793): 


* * * By reason of the nature of the gas business and 
the obligation of the pipeline companies to the consum- 
ing public, is to be expected that such companies 
frequently will be in over supply rather than under 


supply. * * * 
And the Commission (without dissent on this point) agreed 
(HR. 7293): 


* * * We agree with the examiner that, because of 
the nature of the gas business and the obligation of 
pipeline companies to the consuming public, it is to be 
expected that such companies will occasionally have 
long-term contracts for supplies which will give them 


the Commission in addition to 1,444 applications to amend previously issued 
certificates on previously filed applications, F.P.C. Annual Report, 1965, 
pp. 153-154. 

It should be noted that the “need” issue with respect to a portion of the 
District 2 (Sinclair) gas here involved was raised by New York in Lone 
Star Gathering Company, et al., FPC Docket No. CP65-118, a pipeline 
certificate case. In that proceeding, the examiner concluded, on the basis 
of a full record, that United Gas Pipe Line Company, one of the pipeline pur- 
chasers here involved, had a need for the gas in question. He specifically 
found that United’s purchases in south Texas (which includes District 3 
as well as District 2) would not adversely affect United’s take-or-pay posi- 
tion, since the take-or-pay problems were related to another portion of 
United’s pipeline system (examiner's decision, mimeo, pp. 8-9). (The 
examiner’s decision is not yet reported ; copies will be lodged with the Clerk 
for the convenience of the Court.) The Commission has not yet entered 
a final order, and the matter is pending on New York’s exceptions to the 
examiner’s decision. 
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gas for [the] future, even though the supplies may be 
slightly in excess of their present-day needs. * * * 


It is thus apparent that the Commission did not relieve the 
applicants of the burden of proving any aspect of their case 
but simply concluded that it was not a part of that case to 
prove the absence of pipeline take-or-pay problems. 

This conclusion is readily understood when one recognizes 
the expanding nature of the gas industry * and the need, on 
the part of the pipelines, for adequate long-term supplies of 
gas. In view of the fact that natural gas is being consumed 
in ever-increasing quantities, and that there must be reserves 
adequate to justify the investments in facilities for the trans- 
portation, distribution and use of gas, the Commission was 


" See, ¢.7., F.P.C. Annual Report, 1965, pp. 113, 115. 
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understandably hesitant to proscribe the acquisition of addi- 
tional reserves by the interstate pipelines.* 


III. The sales to Lone Star were properly certificated at the 
in-line price 


Lone Star Gathering Company, the purchaser in 17 of the 
41 sales certificated in the Sinclair (District 2) proceeding, 
operates facilities extending through a four-county area as 
shown on the accompanying map.* The Commissionex’s order 
that consolidated the yarious dockets involved in the Sinclair 
proceeding (SR. 35732585) indicates that eight of the sales to 


83 For the five pipeline purchasers under the sales here certificated the change 
in total annual sales and in gas reserves for the five year period 1960-1964 
were a8 follows: 


Company ( (% of|(% of |(% of 
Go 1960)|1960)/1960) 


Florida Gas Trans- | Reserves. 132 113 
mission Co. _—_-—_—_—— —— 
Sales__..-- 


Natural Gas Pipe- | Reserves. - 
line Co of |__| 
America. Sales... ..- 


Tennessee Gas Reserves. - 
Transmission —-———_ 
Co. Sales...... 


Trunkline Gas Co..| Reserves. - 


Sales 


United Gas Pipe- Reserves. . 
line Co. 


Sales..---- 


(Percentages computed from figures shown for the respective 
companies, F.P.C., Statistics of Natural Gas Companies, for 


years 1960 through 1964.) 


“The map is from Lone Star’s 1964 annual report, FPC Form No. 2, which 
was cited by Lone Star in its reply to New York’s exceptions (SR. 4157). 
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Lone Star are made from the Belitz, Yorktown, and Smith 
Creek Fields, which are located approximately 50 miles from 
the point at which Lone Star delivers the gas to United Gas 
Pipe Line Company. Two other sales are from the East Mar- 
shall Field, approximately the same distance from the Lone 
Star-United delivery point. Of the remaining sales, the closest 
to the delivery point is from the Anna Barrie Field, a distance 
of approximately 30-35 miles. 


34 


In view of the nature of Lone Star’s operations, the Com- 
mission concluded (without dissent) that that company func- 
tions more as a pipeline than as a gatherer and that the in-line 
price applicable to sales to pipelines was applicable to sales 
to Lone Star as well. The New York Commission disagrees, 
contending that Lone Star should be treated as a “gatherer” 
and that the sales to that company should be certificated at 
the in-line price less the amount charged by Lone Star to 
United. 

Lone Star’s system is not simply a network of lines which 
bring gas to a central point within a gas field. Rather, the 
system consists primarily of a number of lines that are used 
to transport gas from several fields to a point of connection 
with a major interstate pipeline. The function of the Lone 
Star system is not, therefore, one confined to “gathering” 
within the accepted definition of that term. See Barnes Trans- 
portation Co., 18 FPC 369, 372: 


* * * [T]he ordinary concept of the word “gather- 
ing” as used in the natural-gas industry * * * means 
the collecting of gas from various wells and bringing it 
by separate and several individual lines to a central 
point * * *. 


New York wholly ignores the one judicial opinion squarely in 
point. Ben Bolt Gathering Co. v. F.P.C., 323 F. 2d 610 (CA5). 
In that case, the Commission, in issuing a certificate to Ben 
Bolt, had classified that company as a pipeline. Ben Bolt ob- 
jected, contending that it should have been classified as an inde- 
pendent producer.*® 


® At the time of the Commission’s decision, Section 154.91(a) of the regu- 
lations under the Natural Gas Act defined “independent producer” as fol- 
lows: “An ‘independent producer’ as that term is used in this part means 
any person as defined in the Natural Gas Act who is engaged in the pro- 
duction or gathering of natural gas and who transports natural gas in inter- 
state commerce for resale, but who is not primarily engaged in the operation 
of an interstate pipeline.” As the Fifth Circuit noted, 323 F. 2d at 611, the 
definition was subsequently amended in a manner not pertinent to the present 
discussion. 

It should be noted that the transmission facilities operated by Ben Bolt 
consisted of two lines, one 26 miles in length, the second 23 miles (323 F. 2d 
at 610-611). 


In affirming the Commission’s decision, the Court quoted 
with approval from the Commission order denying rehearing, 
which explained that (323 F. 2d at 612) : °° 


“Tn classifying a particular company as an independ- 
ent producer or an interstate pipeline we must look to 
the nature of the operations. The facts in this case 
clearly indicate that Ben Bolt is but an extension of the 
interstate pipeline system of Natural. If Natural had 
constructed an extension of its pipeline system to take 
[the] gas * * * it would have been required to obtain a 
pipeline certificate to construct and operate such facili- 
ties. Such an extension, if constructed by Natural, 
would be treated as an addition to transmission facili- 
ties, not asa gathering operation. We find no reasonable 
basis for reaching a different conclusion by reason of the 
fact the facilities were constructed and are being oper- 
ated by Ben Bolt. The function performed is the same, 
i.e., the transportation of natural gas in interstate 
commerce, after the gathering function has been 
completed * * *.” 


The same analysis is equally applicable to the facts here. If 
United were the owner and operator of the facilities here in- 
volved, and thus the immediate purchaser of the gas in ques- 
tion, there could be no basis for reducing the price of the sales 
in question.“ Accordingly, New York’s position amounts to 
no more than a contention that a producer whose gas is trans- 
ported over a given distance by two companies is entitled to less 
compensation than a producer whose gas is transported over the 
same distance by a single company. Such a contention is 
patently without merit. 


“The Commission's original order appears at 26 FPC 825; the order on 
rehearing is reported at 27 FPC 334. 

"Tt so happens that on October 30, 1964, in Lone Star Gathering Company, 
et al., FPC Docket No. CP65-118, supra, p. 30, a joint application was filed by 
which United sought permission to acquire all of the facilities of Lone Star 
Gathering Company. On February 16, 1966, the presiding examiner in that 
case rendered a decision approving the acquisition. That decision is now 
before the Commission on exceptions filed by the New York Commission. 
Regardless of the final outcome, the application itself evidences the fact that 
the Lone Star facilities function as an extension of United's pipeline system. 
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The Commission’s decision here was fully consistent with the 
position expressed by the Commission and approved by the 
court in Ben Bolt.* 


IV. Deferral of the refund issue was reasonable in view of the 
sequence of events preceding the orders under review 


In arguing that the Commission erred in deferring action on 
refunds in those dockets in which the temporary certificates 
did not contain express refund conditions, New York makes 
two assertions, neither of which we wish to contradict. Indeed, 
we agree that “the parties are entitled to a prompt decision 
of the refund question” (New York Br. 38) and that “effective 
consumer protection requires the ordering of refunds ‘at the 
earliest possible moment’ ” (Ibid., p. 39). We disagree, how- 
ever, with New York’s contention that deferral of the refund 
issue in the orders under review was therefore illegal. 

Deferral of the refund issue was based upon the uncertain 
state of the law with respect to the Commission’s refund author- 
ity and the producers’ refund obligations. 

In Skelly Oil Co., 28 FPC 401 (1962), the Commission de- 
clined to require refunds in issuing a number of permanent 
certificates, because the temporary certificates did not contain 
@ special refund condition. The Commission there expressed 
the belief that it would be inequitable to order refunds in the 
absence of a special condition therefor, regardless of the other 
surrounding circumstances. 28 FPC at 413. On review of 
that decision, this Court held that the Commission had failed 
to consider all the equitable considerations, and the case was 
remanded with instructions to conduct a “penetrating analysis 


*% New York’s reliance on the published notice of Lone Star’s application 
in Docket No. CP62-179 as showing that Lone Star's system is comprised pre- 
dominantly of gathering facilities is misplaced. In the first place, the very 
fact that a certificate application was necessary with respect to the facilities 
in question demonstrates that the function of those facilities is “transporta- 
tion” as opposed to “gathering.” For Section 1(b) of the Gas Act specifically 
provides that the Act shall not apply to “facilities used for * * * the * * be 
gathering of natural gas.” Moreover, the fact that a notice, issued before 
there had been any consideration of the application by the Commission itself, 
described a portion of the proposed facilities as a “gathering system” clearly 
cannot foreclose the Commission from determining the function of those 
facilities and their significance with respect to producer price levels. 
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* * * of the factors pro and con arefund.” P.S.C. of New York 
v. F.P.C., supra, p. 3, 117 AppDC at 295, 329 F. 2d at 250. 

Subsequent to the remand in Skelly, while the Commission 
was considering the course it should follow in that and other 
cases,” the Supreme Court granted certiorari in the Callery 
case. U.GI.v.Callery Properties, Inc., 380 U.S. 931. In that 
case, the question of the Commission’s power to order refunds 
was presented in a context similar to that involved in Skelly 
(and the subsequent cases) and the Commission had indicated 
to the Court in its petition for certiorari that the Court’s con- 
sideration of the refund problem would have a bearing on the 
“more common case where the producer’s obligation stems from 
its commencement of operations pursuant to temporary au- 
thority at a price higher than that subsequently found to be 
the proper initial price. Skelly, supra (329 F, 2d at 249- 
250) * * *.”° In view of the Supreme Court’s grant of certi- 
orari and the expectation of further guidance with respect to 
the refund question, the Commission, in deciding the instant 
cases, felt it appropriate to further defer its order with respect 
to refunds.” 

In Callery, the Commission’s authority to order refunds was 


broadly upheld, and it may fairly be expected that the Com- 
mission’s orders with respect to the refund issue in the several 
cases which were held in abeyance pending decision of Callery 
should be forthcoming in the near future.” 


V. The interest rates provided in the Commission’s orders are 
reasonable 


Superior contends the Commission erred in not providing for 
interest at the 4.5 percent rate the Commission requires in 


© Hassie Hunt Trust, 30 FPC 1438; Amerada Petroleum Corporation, 31 
FPC 623; Union Tezas Petroleum Company, 32 FPC 24; Sun Oil Co., 32 
FPC 1183. In each of these cases, which were decided after Skelly, the 
Commission issued certificates under Section 7 but reserved the refund issue 
for further consideration in light of Skelly. 

“F.P.C. v. Callery Properties, Inc., No. 32, O.T., 1965, petition for certi- 
orari, p. 14. 

“The Commission's deferral of the refund issue here was consistent with 
its continued deferral of that issue in the Hassie Hunt, Amerada, Union 
Teras, and Sun Oil Co. proceedings, supra, footnote 59. 

“Callery was decided by the Supreme Court on December 7, 1965, and 
the Fifth Circuit issued its mandate on March 29, 1966. 
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some circumstances, rather than the more usua! 7 percent rate. 
In order to understand the reasons for the two different rates 
of interest imposed by the Commission’s orders, it is necessary 
to understand the two different kinds of circumstances under 
which excess collections may be accumulated and retained. 

Beginning with the issuance of the temporary certificate, 
Superior has collected 17.5¢ per Mcf, which exceeds the 17¢ 
initial price fixed in this proceeding. The temporary certifi- 
cate expressly provided that Superior was under obligation to 
refund, with 7 percent interest, all amounts collected there- 
under in excess of 16¢ or the ultimately determined in-line 
price, whichever was higher (HR. 6059). The 7 percent rate 
is the rate uniformly prescribed in such circumstances. 

However, where the Commission directs retention of such 
a fund pending its further order, the Commission has followed 
the practice of specifying the prime rate of interest (4.5 per- 
cent at the time the Commission’s in-line order was entered 
here), instead of 7 percent. This situation most commonly 
arises where a company has agreed to, or has been found liable 
for, refunds, but has been ordered by the Commission to retain 
the refundable amounts pending Commission determination 
of the persons to whom the refunds should be paid.* 

The basis for different interest rates in the two situations is 
readily apparent. In the first, the principal amount is accumu- 
lated and retained as a result of the seller’s election to charge a 
rate although it may be found excessive and ordered to be re- 
funded. If there prove to be any refunds on which interest is to 
be paid, it is because of overcharges made after the company 
is on notice of the vulnerability of its rate. But in the second 
kind of situation, the principal amount is directed to be re- 
tained by order of the Commission. The company is ready to 
refund, but the Commission is not ready to direct that the dis- 
tribution be made. 

Superior does not question the propriety of this distinction, 
but argues instead that the Commission’s order is unclear and 
that Superior’s interest obligation should be 4.5 percent. Its 
contentions should be rejected. 


* See, ¢.g., Reserve Oil and Gas Co., 35 FPC —, Docket Nos. G-18570, et 
al., order issued March 2, 1966. 


39 


The Commission has required Superior to pay interest at 7 
percent, to the date of the order under review, on excess 
amounts collected prior to issuance of that order (HR. 
7302-7303) ; on similar excesses collected thereafter, the Com- 
mission provided that the 7 percent rate shall also apply (HR. 
7509). But with respect to the fund representing excess 
charges accumulated prior to issuance of the order, Superior 
was given an option. Superior could either deposit such 
amounts in an escrow account and thereby terminate its obliga- 
tion to pay interest, or it could retain such amounts and 
commingle them with its general corporate funds, subject to re- 
fund with interest at 4.5 percent (HR. 7303, 7304). Pursuant 
to that option, Superior chose to deposit the excesses al- 
ready accumulated in an escrow account, by filing with the 
Commission, on March 17, 1966, an escrow agreement, which, 
if it complies with the Commission’s order, stops the running 
of interest with respect to excess amounts accumulated prior 
to the order here under review. 

Thus, the only controversy is with respect to excesses col- 
lected subsequent to the order here under review. The Com- 
mission’s power to require payment of interest when refunds of 
such amounts are made, has been consistently upheld. Missis- 
sippy River Fuel Corp. v. F.P.C., 108 AppDC 284, 292, 281 
F. 2d 919, 927, certiorari denied, 365 U.S. 827; Texaco Inc. v. 
F.P.C. 290 F. 2d 149, 157 (CA5). While those cases involved 
orders requiring interest at the rate of 6 percent, as interest 
rates in general, rose, the the Commission changed to require 7 
percent. In order No. 215-A, 23 FPC 474, 475, it explained: 


The Commission has determined that in view of the 
current cost of money now available for borrowing by 
natural gas companies, the interest payable on increased 
rates collected by both producers and pipeline com- 
panies subject to refund pursuant to the Act should be 
adjusted more in line with present commercial prac- 
tices. * * * 


If Superior had reduced its rates to 17¢ as required by the 
Commission’s order (HR. 7302), no refund obligation could 
accrue, and there would be no question with regard to interest. 
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Instead, Superior requested a stay of the Commission’s order 
pending court review, so that it could continue to collect 17.5¢. 
While the Commission saw no reason to stay the provisions of 
its order which dealt with refunds of previously collected 
amounts (since no refunds had been ordered to be made pend- 
ing further Commission proceedings), it did grant Superior’s 
request for stay of the requirement that the rate be reduced to 
17¢ (HR. 7508), until the completion of court review (subject 
to refund, of course). 

Superior makes the curious contention that because its re- 
quest for stay was granted, it has been precluded from reducing 
its rate to 17¢ and has been compelled to charge 17.5¢, and 
that theerfore the Commission cannot fairly impose the 7 
percent interest obligation. But Superior’s election to continue 
the higher rate, and its obtaining of a stay of the requirement 
that it reduce its rate to 17¢ is precisely the situation for which 
the 7 percent interest provision is intended. The accrual of 
the excesses is the result of its own election, not the Commis- 
sion’s direction. 

Superior’s claim is similar to the claim it urged in Callery, 
supra, p. 7. Although that claim had not been passed on by 
the court below (335 F. 2d at 1020, n. 57), we requested the 
Supreme Court to settle the question.“ It did so in summary 
fashion (382 U.S. at 230): 


* * * the imposition of interest on refunds is not an 
inappropriate means of preventing unjust enrichment. 


Not satisfied, Superior renewed its claim before the Fifth 
Circuit on remand. That court summarily rejected Superior’s 
contention ©“ that the question of the proper rate of interest 
was still open for consideration and that any rate in excess of 
4.5 percent was punitive and thus unlawful. The Court 
stated: ° 


“Brief for the Federal Power Commission, p. 58, U.G.I. v. Callery Prop- 
erties, Inc., Nos. 21, 22, 26 and 32, O.T. 1965. 

® See Callery Properties, Inc. v. F.P.C., CA5 Nos. 20872, et al., Memoran- 
dum of Superior Oil Company Concerning Yet Unresolved Matters, pp. 3-8 
(filed on or about March 7, 1966). Copies of the memorandum will be 
lodged with the Clerk for the convenience of the Court. 

66 Callery Properties, Inc., et al. v. F.P.0., CAS Nos. 20872, et al., order 
entered March 29, 1966 (unreported). 
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Upon consideration of the briefs and records before 
this court and of the United States Supreme Court, this 
Court is of the opinion that the Supreme Court affirmed 
in all respects orders 398 and 398-A of the Commission, 
and that they should be effectuated without delay, and 
that consequently, * * * the orders should be en- 
forced. * * #67 


Aside from the validity of the Commission’s action here, it 
should be noted that Superior’s present objection was never 
urged upon the Commission in an application for rehearing and 
may not, therefore, be considered by the Court. Section 19(b) 
of the Act provides that: “No objection to the order of the 
Commission shall be considered by the court unless such ob- 
jection shall have been urged before the Commission in the 
application for rehearing unless there is reasonable ground for 
failure so todo.” This provision has been rigorously enforced. 
Wisconsin v. F.P.C., 373 U.S, 294, 307; Sunray Mid-Continent 
Oil Co. v. F.P.C., 364 U.S. 137, 157; F.P.C. v. Colorado Inter- 
state Gas Co, 348 U.S. 492, 498; Panhandle Eastern Pipe Line 
Co. v. F.P.C., 324 U.S. 635, 649, 650-651; Street v. F.P.C., 107 


AppDC 327, 277 F. 2d 357. The fact that Superior’s dissatis- 
faction results from the Commission’s action on rehearing of its 
first order is of no consequence. See Utah Power & Light Co. 
v. F.P.C., 339 F. 2d 486 (CA10), involving Section 313(b) of 
the Federal Power Act, 16 U.S.C. 8251(b), which is identical 
in all pertinent respects to Section 19(b) of the Gas Act. 


“Superior contends, as it did in Callery on remand, that the imposi- 
tion of a 7 percent interest rate is inconsistent with the action taken by 
the Commission in the Area Rate Proceeding (Permian Basin), FPC Docket 
No. AR61-1, 34 FPC —, Opin. 468, August 5, 1965, petitions for review 
pending, Skelly Oil Co., et al. v. F-P.C., CA10 Nos. 8385, et al. The conten- 
tion is erroneous. The Commission’s order in Permian provides that (mimeo 
p. 133): “The applicable area rate as defined in ordering paragraph (C) 
above, shall be effective from and after the effective date hereinafter defined 
and any amounts collected in excess thereof from and after such effective 
date shall be subject to refund plus interest at 7 percent. * * * 
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CONCLUSION 


For the foregoing reasons the Commission’s orders should be 
affirmed. 
Respectfully submitted, 
Ricuarp A. SoLomon, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
JoEL YOHALEM, 
Attorney, 
For respondent. 
Federal Power Commission, 
Washington, D.C., 20426. 


Apri 18, 1966. 
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In our initial brief we urged that the FPC had erred in 
both its Hawkins and Sinclair orders here under review 
(1) in granting certificates of public convenience and 
necessity to the producer applicants in the absence of any 
showing of public need, (2) in granting certificates at initial 
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prices that were out of line, and (3) in deferring action on 
whether to require refunds of amounts in excess of the 
in-line level collected by the producers under temporary 
certificates pending disposition of the proceedings before 
the Commission. We here reply to the answering briefs 
filed by respondent Federal Power Commission and by two 
groups of intervening producers. 


iL, NEED 


At pages 15-21 of our initial brief we noted that the 
Commission had authorized the producers to sell their gas 
in interstate commerce in the complete absence of any evi- 
dence (a) that the purchasing pipelines had a need for 
the gas or even (b) that the pipelines could take the gas 
without disproportionate financial injury to themselves and 
their consumers. We pointed out that most if not all of 
the purchasing pipelines were, under their existing gas 
supply contracts, obligated to take—or to pay for if not 
taken—minimum volumes of gas which exceeded their 
needs; that, in consequence, at least one of these pipelines 
had incurred a charge of more than $22,000,000 for gas not 
taken, which sum was included in the pipeline’s rate base 
as a charge against consumers, and that in at least three 
other instances the pipelines had been permitted to make 
below-cost ‘‘dump’’ sales in order to alleviate their take-or- 
pay situations. 

Respondent does not deny our allegations, but instead 
sets forth several arguments to justify the Commission’s 
action (FPC Br. 28-32).1 First, Commission counsel sug- 
gests (Br. 29) that because the problem is so widespread, 
it should be handled on an industry-wide basis in the 


1 Commission counsel’s reference to the fact that on the need issue the 
Commission’s action was both ‘‘unanimous’’ and ‘‘without dissent’’ (Br. 
30) is, of couse, irrelevant, and has never barred this Court from reversing 
erroneous Commission action. 
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pending rule-making docket, R-199, and in the meantime 
the Commission may indiscriminately certificate any and 
all new sales. But R-199 is a particularly flagrant example 
of the misuse of the rule-making process. Instituted by 
notice of proposed rule-making five years ago, 26 F.R. 4615, 
R-199 has never resulted in the adoption of any rule, and 
even if, at some later date, a. rule should eventuate, it would 
be of prospective effect only. Indeed, the sole function of 
R-199, at least thus far, has been to serve as an excuse for 
failing to take meaningful action on this crucial and costly 
issue. Moreover, if, as Commission counsel seems to con- 
cede, there is an existing industry-wide take-or-pay prob- 
lem that will be worsened by the certificates issued in the 
order here under review, it seems clear that, consistent with 
the Congressional purpose in enacting Section 7(c), the 
proper way for the Commission to mect that problem is to 
deny certificates, not to offer an empty promise that some- 
time in the future the problem may be attacked on an 
industry-wide basis. 


The Commission’s suggestion (Br. 29)—amplified at 
considerable length in the intervenor briefs (Dougherty Br. 
20-22; Skelly Br. 20-21)—that this matter should be con- 
sidered in the pipeline certificate dockets is an equally 
invalid approach. As pointed out in our initial brief (pp. 
20-21), the question of need in the pipeline certificate case 
goes to whether the sales or facilities proposed by the pipe- 
line are needed by the pipeline’s customers, not whether 
sales proposed by producers to the pipeline in a different 
proceeding are needed by the pipeline. Thus, the pro- 
ducer contention (Skelly Br. 21) that evidence of the 
pipeline’s need for the producer’s gas in the producer 
docket would result in a ‘‘retrial’’ of matters decided in 
a prior pipeline docket is without merit (significantly, the 
producers do not provide a citation to any docket where 
the need for their gas was ‘‘tried’’). The related pro- 
ducer contention (Dougherty Br. 20) that there is some 
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proceeding in which the pipeline is ‘‘authorized by the 
Commission to accept delivery’’ is similarly without merit; 
the Natural Gas Act regulates sellers, not buyers. Finally, 
the contention made by the producers (Skelly Br. 18-19) 
that it would be impossible to prove the pipeline’s need in 
a producer docket is controverted by the long-standing 
practice in pipeline certificate proceedings. In a pipeline 
proceeding, the pipeline proves the need of its customers 
by presenting as witnesses responsible officials from each 
of its distributing company customers, who testify as to 
their anticipated needs in relation to their existing sup- 
plies. There is no reason why in a producer certificate 
proceeding—particularly consolidated proceedings like 
Hawkins and Sinclair—an official of each of the proposed 
purchasing pipelines could not be called to testify with 
respect to the pipeline’s needs in relation to its existing 
supplies. 


It is clear, moreover, that the issue of supply in a pipeline 
certificate proceeding is whether the supplies are adequate 
to support the pipeline’s proposed new sale, not whether 
they are excessive; and the fact that a pipeline has a 
financially onerous oversupply would be a factor tending 
to justify an otherwise questionable sale. For example, in 
the cases we cited at pages 18-19 of our initial brief, the 
fact that the selling pipeline was in a take-or-pay situation 
was relied on as a basis for authorizing the pipeline to 
make new sales on terms that would not be justified but for 
the oversupply. In this respect, the chart shown at page 
32 n. of the Commission’s brief (based on material dehors 
the record) is quite beside the point. The question is not 
whether, since 1960, the purchasing pipelines’ sales have 
increased at a faster or slower rate than their reserves; 
the question which we raised—and which Commission 
counsel clearly recognized we raised (FPC Br. 29)—is 
whether the producers’ proposed sales would place the pur- 
chasing pipeline in a take-or-pay situation or would aggra- 
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vate an existing take-or-pay situation, and this can be ascer- 
tained only by comparing the pipeline’s total minimum 
take obligations under its existing contracts with its 
present sales. The irrelevance of Commission counsel’s 
sales-reserves chart is demonstrated by the fact that United 
Gas Pipe Line Company’s take-or-pay situation worsened 
steadily through the 1960-64 period despite the fact (if it be 
a fact) that its sales-to-reserves ratio improved every single 
year during this period. 


The real error here is that the Commission assumed that, 
in light of ‘‘the expanding nature of the gas industry’’ 
(FPC Br. 31), all pipelines, including the five pipelines here 
involved, had a need for the gas the producers proposed to 
sell. Whether the Commission could properly indulge in 
such an assumption in the absence of any record support 
either by way of evidence or by way of stipulation—and we 
submit that it could not—need not be reached by this Court, 
since, as pointed out in our initial brief, there was not 


merely an absence of proof of need, there was also, in the 
contemporaneous pipeline rate and certificate cases, a re- 
peated affirmative finding that the purchasing pipelines 
were in a costly oversupply situation. 


Commission counsel’s representation (Br. 30) that the 
oversupply problem will be considered in the pipeline rate 
case is disingenuous. This is the same representation which 
Commission counsel made to this Court in Public Service 
Commission of New York v. F.P.C., 117 App. D.C. 195, 
327 F. 2d 893 (1964). Subsequent to the decision in that 
case—and consistent with the FPC’s suggestion there—the 
New York Commission challenged the inclusion in United 
Gas Pipe Line’s rate base of $22,000,000 which United had 
paid to producers for gas which it had, in fact, been unable 
to take. New York’s assertion of this issue was totally 
ignored by the FPC, United Gas Pipe Line Co., 31 FPC 1629 
(1964), 32 FPC 687 (1964). Such a result, while it should 
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properly be deplored, is exactly what could have been 
expected—the Commission, having certificated the pro- 
ducers to sell to United, was hardly likely to turn around 
and find that United’s acquisition was improvident—and 
clearly demonstrates the wisdom of the framers of the 
Natural Gas Act in giving the Commission the power and 
the duty to review the desirability of a new sale or project 
at the outset, prior to the time expenditures have been 
ineurred (see Initial Br. 20). 


Of the various points raised by the producer intervenors,” 
only two merit special comment. 


1. The assertion of the Skelly intervenors (Br. 9-10; 
see also Br. 17) that at the hearing they ‘‘established by 
undisputed evidence . . . that the pipeline-purchasers here 
involved are not in a ‘take-or-pay’ position such as to 
require them to pay for gas which they are unable to take 
into their systems” is neither accurate nor relevant. It is 
not accurate because the sole evidence cited in support of 
this assertion—a statement made by a producer witness on 
redirect examination (HR. 1338-39)—is to the effect that in 
the annual reports filed with the Federal Power Commission 
for 1963 two of the four pipelines showed an outstanding 
balance for gas paid for but not taken as of December 31, 
1963, and two did not. The assertion is not relevant since, 
as the producer witness admitted on recross-examination 


2We note our wholehearted disagreement with the Dougherty intervenor 
contention (Br. 17-19) that we did not properly preserve our rights on the 
need issue in Sinclair. In contrast to dozens of other producer certificate 
cases, the producers in Sinclair failed to request that the parties stipulate 
that there was a necd for their proposed sales, and accordingly the issue of 
need became a matter of proof. The burden of proof being on the producers, 
who failed to present a shred of evidence on this point, it follows that the 
first time that the issue became ripe for discussion was on brief to the exam- 
iner, which was precisely the point at which New York urged that the appli- 
cations be denied for failure of proof as to need for the proposed sales. The 
Dougherty intervenors’ further contention (Br. 19) that ‘‘only one footnote 
of [New York’s] five-page discussion of the need ‘issue’’’ is devoted to 
tho Sinclair proceeding is incorrect; the entire five-page discussion relates to 
both Sinclair and Hawkins. 


7 


(HR. 1360-61), a pipeline can have serious take-or-pay 
problems long before it actually is forced to pay for gas 
not taken, and the fact that, as of December 31, 1963, two 
pipelines reported no balances for gas paid for but not 
taken does not mean that they were not experiencing over- 
supply problems or that they could take the additional gas 
proposed in this proceeding without injury to themselves 
and their ultimate consumers. 


2. The repeated producer assertion (see, e.g., Dougherty 
Br. 17, 19; Skelly Br. 17) that New York conceded that 
Natural Gas Pipeline Company had no oversupply problem 
is the product of wishful thinking. What we said (Initial 
Br. 19-20) and what we reaffirm here is that the four pipe- 
lines other than Natural had experienced an oversupply 
problem ‘‘sufficiently severe to require special emergency 
action by the Federal Power Commission.’’ The concession 
that Natural’s situation did not (so far as we know) require 
emergency action can hardly be equated with a concession 
that Natural had no take-or-pay problems.® 


In view of the industry-wide nature of the take-or-pay 
problem, we submit that the Commission was under an 
affirmative obligation to explore and satisfy itself as to this 
entire matter before indiscriminately authorizing the intro- 
duction of still more gas into the interstate market. See 
Scenic Hudson Preservation Conference v. F.P.C., 354 F. 2d 
608 at 620-22 (2nd Cir. 1965). 


3If indeed Natural had no take-or-pay problems, it would have been a 
simplo matter for an official of Natural so to testify. 
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ll. THE IN-LINE PRICE 
A. District 3—Pre-Policy Statement 
In our initial brief (pp. 25-29) we pointed out that 


‘In arriving at a certificating level as high as 16¢ 
per Mef for District 3 contracts dated prior to Sep- 
tember 1960, the Commission erred in giving weight 
to prices tainted by its admittedly erroneous 1956-57 
certification of the original Coastal Transmission 
project .. .” 


and that, consistent with its 1963 Placid Oil opinion— 
Placid Oil Co., Op. 398, 30 FPC 283, affirmed United Gas 
Improvement Co. v. Callery Properties, Inc., 382 U.S. 223 
(1965)—the Commission should have fixed the line by 
reference to the pre-Coastal level of prices. 


In answer, Commission counsel asserts (1) that the Com- 
mission’s certification of the sales to Coastal was not 
erroneous (FPC Br. 12-13) ;* (2) that the Coastal certifica- 
tion did not pull prices upward post-Coastal (Br. 13-14) ; 


and (3) that, in any event, the Commission is not required 
in fixing the price line to exclude earlier erroneous 
certifications (Br. 14-15). 


That certification of the sales to Coastal was erroneous 
is demonstrated both by the Commission’s holdings in two 
prior Gulf Coast cases and by the record in this case. In 
Skelly Oil Co., Op. 362, 28 FPC 401 at 410 n. (1962), the 
Commission stated as one of its reasons for giving no 
weight to the sales to Coastal: 


se... the Eastern Seaboard interveners were excluded 
from the [Coastal] hearing for reasons subsequent 
court decisions have shown were invalid, and the New 


4 Commission counsel devotes a footnote (Br. 12, n. 28) to the fact that 
our citation of Coastal in our initia] brief ‘‘omits to note that it was affirmed 
on review by this Court.’? Commission counsel omits to note that the affirm- 
ance was on other grounds—the in-line price not being an issue on appeal— 
and in omitting the subsequent history we were merely following the Com- 
mission ’s own practice, see 29 FPC at 598. 
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York Commission’s protest to the high rates as ‘out 
of line’ were rejected by the Commission on the basis 
that the record did not show in effect whether they 
were in line or not (apparently on the erroneous 
assumption that this was a burden for the interveners 
rather than the applicants to meet).’? (Emphasis 
supplied.) 


In Texaco Seaboard Inc., Op. 383, 29 FPC 593 at 598 (1963), 
the Commission repeated its earlier comment: 


‘¢. , . the Eastern Seaboard interveners were excluded 
from the [Coastal] hearings for reasons subsequent 
court decisions have shown were invalid, and the New 
York Commission’s protest to the high rates as ‘out of 
line’ were rejected by the Commission on the erroneous 
basis that this was a burden for the interveners rather 
than the applicants to meet.’’? (Emphasis supplied.) 


Since, as this Court recognized in Aflantic Refining Co. v. 
F.P.C., 115 App. D.C. 26, 316 F. 2d 677 at 678 (1963), the 
entire dispute between the consumer interests and the Com- 
mission in the years prior to the Supreme Court’s Catco*® 
decision related to who had the burden of proof with 
respect to proposed initial prices, the Commission’s con- 
cession, in Skelly and Texaco Seaboard, that it had used 
an improper standard of burden of proof in Coastal is 
clearly the equivalent of a statement that the Coastal 
certification was infected with error, and it is of the utmost 
significance that the Commission’s comments on Coastal 
were put forth in Skelly and Texaco Seaboard as explana- 
tions by the Commission for not following Coastal. 


Whatever doubt there might be that Coastal was wrongly 
decided is completely dispelled by the evidence in the 
present case. As pointed out in our initial brief (pp. 26- 
27), the compilation of contract data presented by the FPC 
Staff witness showed that, with one exception, the highest- 
priced contract negotiated prior to Coastal’s entry into 
the market was 13.7¢ per Mef; yet Coastal entered into con- 
tracts at 17.5¢ and 18¢. Clearly the Commission’s 1956-57 


5 Atlantic Befining Co. v. Public Service Commission of New York, 360 U.S. 
378 (1959). 
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unconditional certification of these sales, while perhaps con- 
sistent with its then-current policy (as exemplified by the 
subsequently reversed Catco case, Continental Oil Co., 17 
FPC 880), was legally erroneous. 


Commission counsel’s claim that the Coastal prices did 
not pull other prices upward is a claim not made by the 
Commission in the order here under review (the Commis- 
sion appears not to have passed upon this point, though it 
was clearly raised, HR. 7120-24, 7421), and is belied by the 
post-Coastal pricing history in District 3, as shown by the 
FPC Staff exhibit in this case. 


Commission counsel’s broad claim that the Commission 
may, but is not required to, disregard the effect of erroneous 
prior action in fixing the certificating level, and that it may 
disregard such effect in one case and rely on it in the next 
without offering any reason for its different treatment is 
squarely in conflict with this Court’s recent decisions in 
Melody Music, Inc. v. F.C.C., 120 App. D.C. 241, 345 F. 2d 


730 (1965), and Burinskas v. N.L.R.B., D.C. Cir. No. 18054, 
February 1, 1966, slip op. p.9. See also N.L.R.B. v. Metro- 
politan Life Insurance Co., 380 U.S. 488 (1965). 


B. Districts 2 and 3—Post-Policy Statement 


Before discussing the key in-line issue in this case— 
did the in-line level rise by one cent on September 28, 1960, 
the date the Commission issued its Policy Statement—we 
would like to make two preliminary points: 


1. Reemphasizing a point made in our initial brief 
(pp. 24-25, 30 n.), but ignored by our opponents, adoption 
of a 15¢ certificating level rather than a 16¢ or 17¢ level 
does not, as the Commission erroneously asserted (HR. 
7296, SR. 4180), result in a price freeze, since the producer 
remains free, under Section 4, to file for and collect his 
higher contract level pending the outcome of a hearing on 
the just and reasonable level. Use of a 15¢ condition 
merely affords the consumer more adequate refund pro- 
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tection in the event that the just and reasonable level 
turns out to be less than 16¢ or 17¢, while leaving the 
producer largely protected under Section 4. 


2. Commission counsel seriously misstates our position 
when he asserts (Br. 7, 8) that our challenge to the Com- 
mission’s action goes to the ‘‘weight to be accorded to 
various types of evidence.’’ In arriving at its conclusion 
that the proper certificating level for contracts dated after 
September 28, 1960 was 16¢ in District 2 and 17¢ in Dis- 
trict 3, the Commission majority relied—as the dissenting 
Commissioners clearly point out—on the prices contained 
in temporary certificates, on the prices contained in the 
contracts at issue in these proceedings, and on the prices 
contained in the Policy Statement. For the reasons set 
forth in our initial brief, it is our view that none of these 
factors is legally relevant to a determination of the proper 
certificating level and that as a result xo weight can be given 
to any of them.® The issue that we raise is thus one of 
law and not, as Commission counsel implies, one of discre- 
tion. 


The only defense that Commission counsel offers for the 
majority’s reliance on prices contained in temporary 
certificates and prices contained in the contracts here in 
issue is that such prices reflect the current market and 
hence may properly be considered in fixing the line for 
purposes of certification. But the whole thrust of Catco 
and the cases which followed is that the ‘‘current market”’, 
in the sense of the prices producers are currently able to 
negotiate for new sales of gas, does not provide an 
adequate basis for certification, and that the proper 


6 Commission counsel’s characterization (Br, 26) of the producer and con- 
sumer positions as equally ‘‘extreme’’ seems unjustified, even within the 
context of an advocate’s rhetoric. Tho New York Commission’s position, 
that the in-line price did not escalate upon promulgation of the Policy State- 
ment, was supported by the Staff in both Sinclair and Hawkins, it was 
adopted by the examiner in Hawkins, and it was endorsed by two of the five 
Commissioners. 
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standard is to be found in prices permanently certificated 
by the Commission under proper procedures. 


The Skelly intervenors (Br. 23; see also Dougherty 
Br. 27, FPC Br. 18) seek to support the Commission’s 
result by citing the Ninth Circuit’s statement, in United 
Gas Improvement Co. v. F.P.C., 283 F. 2d 817 at 824 (1960), 
to the effect that ‘‘the price line is intended to reflect 
current conditions in the industry.’’ Aside from the fact 
that the statement is dictum (and not a holding as the 
Skelly intervenors incorrectly assert), the very next sen- 
tence in the Ninth Circuit opinion points out that the price 
line must be based upon ‘‘prices under which a substantial 
amount of natural gas presently moves in interstate com- 
merce’’ (emphasis supplied). Yet, in fixing the line in the 
orders under review, the Commission completely dis- 
regarded the prices under which the vast bulk of gas is 
presently moving in interstate commerce—i.e., under con- 
tracts dated prior to 1958—and clearly inclusion of the pre- 
1958 contracts would result in a lower line. 


Commission counsel’s assertion (Br. 17) that, in deriving 
the in-line price, the Commission ‘‘gave some weight to 
prices in temporary certificates’’ is assuredly an under- 
statement. Not only did the Commission give weight to the 
prices temporarily certificated for the sales under review, 
but that weight was decisive. In Sinclair, for example, the 
Commission stated (SR. 4181, quoted at FPC Br. 20-21): 


“In reaching this result [that 16¢ represents the in-line 
price for the post-Policy Statement period] we may 
observe that if we confined ourselves to permanently 
certificated sales we would not find a line as high as 16 
cents, for the next highest sales are at the 15.25 cents 
level.’? (Emphasis supplied.) 


As this Court is well aware, temporary certificates are 
issued without notice or hearing or mature consideration, 
and they are not made public. Even when they do come to 
the attention of the public in time to be challenged, this 
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Court has held that it will not, at that point, review the 
prices contained in such certificates, Public Service Com- 
mission of New York v. F.P.C.,117 App. D.C. 195, 327 F. 2d 
893 (1964) ; central to the Court’s reasoning, however, was 
the understanding that issuance of temporary certificates 
would in no way prejudice the consumer, since any error 
on temporary certification would be corrected on permanent 
certification. Public Service Commission of New York v. 
F.P.C., 117 App. D.C. 287, 329 F. 2d 242 at 249 (1964) ; 
Public Service Commission of New York v. F.P.C., 117 
App. D.C. 195, 327 F. 2d 893 at 897 (1964). 


Here, however, the Commission relied on the fact that 
it had issued these very applicants temporary certificates 
at 16¢-18¢ in District 2 and at 17¢-18¢ in District 3 as the 
primary basis for granting permanent certification at the 
16¢ and 17¢ levels. The only protection that the consumer 
receives under this kind of price regulation rests on the 
hope that the Commission will exercise its discretion 
properly in setting prices in temporary certificates. But, 
as noted in our initial brief (p. 33), the FPC’s General 
Counsel, four weeks after issuance of the Commission’s 
two orders here under review, advised the Supreme Court 
that such protection was inadequate, that it was not ‘“‘what 
the [Supreme] Court intended to establish in Catco’’, and 
that it was not ‘‘fair’’ to the consumer. The Commission’s 
brief to this Court ignores the General Counsel’s repre- 
sentations to the Supreme Court and makes exactly the 
opposite representations here. 


It should be noted that by relying on the prices in the 
very contracts at issue here, the Commission was engaging 
in precisely the same circular reasoning condemned by this 
Court in Public Service Commission of New York v. F.P.C., 
109 App. D.C. 292, 287 F. 2d 146 at 149 (1960): 


‘Where the inquiry is whether a particular price is 
inflated, it serves no purpose to refer to other prices 
which may be equally inflated.’’ 
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In an effort to defend the unsupported Policy Statement 
levels, and thereby justify the Commission’s reliance on 
those levels, Commission counsel makes several totally 
erroneous statements. Thus, Commission counsel asserts 
(Br. 24) that the Policy Statement 


“‘sueceeded in discouraging the execution of gas sales 
contracts at prices in excess of the guidelines, as the 
prices in the tables, supra, pp. 9, 19-20, clearly reflect.’’ 


The tables show no such thing. On the contrary, they show 
that in the 45 months prior to the Policy Statement 175 
contracts were negotiated in District 2, 173 at prices from 
6¢ to 17¢, one at 17.6¢, and one at 20¢; whereas in the 
42 months following promulgation of the 18¢ Policy State- 
ment guideline 91 contracts were negotiated, 65 at prices 
from 8¢ to 17¢, 2 at 17.6¢, 19 at 18¢, and 5 at 20¢. Far 
from discouraging high-priced negotiations, the Policy 
Statement seems, as might have been expected, to have 
encouraged such negotiations. 


Nor is there any merit to Commission counsel’s further 
statement (Br. 24-25): 


“Tf instead of promulgating the policy statement, the 
Commission had simply continued to issue temporary 
certificates at contract prices, the result might well 
have been a continued escalation of gas prices pending 
conclusion of the various permanent certificate proceed- 
ings (such as those here involved).”’ 


The obvious answer is that, with or without the Policy 
Statement, the Commission could (and should) have pro- 
tected the consumer either by declining to issue temporary 
certificates altogether, or by issuing such certificates at the 
in-line prices determined in the prior contested certificate 
cases. 


In an apparent attempt to show that the Commission has 
generally held the line in accordance with the Supreme 
Court’s directive in Catco, Commission counsel sets forth 
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a chart based on Bureau of Labor Statistics figures (Br. 23). 
Commission counsel asserts that these figures—which, it 
may be noted, were not in the record below, were not 
subject to cross-examination, and were not relied on by 
the Commission in its orders here under review—show 
that the 1960 Policy Statement guidelines resulted in 
“effective containment’’ of gas prices and brought about 
price ‘‘stability’”? (FPC Br. 22, 24, 25 n.). 


In point of fact, however, the BLS figures do not support 
the conclusion of price stability which Commission counsel 
urges. The BLS figures set forth in the Commission’s 
brief suggest a steady increase at least through 1963 (all 
of the contracts involved in this appeal are dated prior to 
the end of 1963). Furthermore, Commission counsel has 
used the wrong BLS series for his illustration: Because 
of changes in the reporter sample (shown by asterisks on 
the Commission’s chart), the figures used by Commission 
counsel are not comparable for the different time periods 
shown on the chart. The appropriate series to use to 
measure price trends is the BLS price index for natural 
gas, which makes adjustment for changes in the sample. 
The price index shows clearly what is partially masked by 
the price series: Although in 1960 the BLS price index 
for natural gas hit an all-time high, it was exceeded by the 
price index for 1961 (a new all-time high), which was 
exceeded by the price index for 1962 (ditto), which was 
exceeded by the price index for 1963, which was exceeded 
by the price index for 1964, which was exceeded by the price 
index for 1965. 


C. The Sales to Lone Star 


Although conceding that sales to gathering companies 
should be made at a discount from the in-line price, the 
Commission, in Sinclair, nonetheless certificated 17 sales 
to Lone Star Gathering Company at the 16¢ price found 
appropriate for sales to pipelines; as the basis for its 
action, the Commission stated (SR. 4180) : 
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‘‘Lone Star’s reply was that it functioned more as a 
pipeline than as a gatherer. We find the evidence of 
record supports Lone Star’s position . . .”’ 


In our initial brief, we pointed out (Br. 35) that there 
was, in fact, no evidence of record to support such a finding. 
Neither respondent nor intervenors controvert our state- 
ment or point to any evidence of record to support the 
Commission’s finding. Accordingly, the stated basis for 
the Commission’s action having proven false, the action 
must be set aside. 


Commission counsel does advance two extra-record 
reasons in support of the Commission’s result. First, 
referring to a map filed as part of Lone Star’s 1964 annual 
report to the Commission (reprinted at FPC Br. 33), Com- 
mission counsel asserts that Lone Star’s purported status 
as a pipeline rather than a gathercr can be inferred from 
the map. Second, counsel adverts to the fact that under the 
Commission’s Regulations Lone Star Gathering is classified 
for purposes of certification as a pipeline rather than as a 
producer (Br. 34-35).7 The Dougherty intervenors echo 
these contentions and add a similar one—that in a recent 
Commission Press Release Lone Star Gathering is listed 
as a pipeline. 


As with so many of the points advaneed by Commission 
counsel, these arguments were not relied on by the Com- 
mission and are grounded on facts not in this record. 
More importantly, they simply do not prove what they are 
intended to prove—that the sales to Lone Star Gathering 
should be certificated at the same level as the sales to the 
pipelines. 


7 We have, of course, never contended that Lone Star Gathcring Company 
is a producer. What Commission counsel] fails to recognize, although it is 
made perfectly clear by the Commission’s Uniform System of Accounts, see 
infra, p. 17, is that a ‘‘pipcline’’ may be engaged either in gathering, in 
transmission, or in both. 
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The Lone Star map—which was not even in existence at 
the time the record was closed—proves nothing as to 
whether the facilities are used for gathering or transmis- 
sion, The same 1964 Annual Report to the FPC which 
contains Lone Star’s map classifies Lone Star’s plant, in 
accordance with the Commission’s Uniform System of 
Accounts, as Natural Gas Production and Gathering Plant, 
on the one hand, and Transmission Plant, on the other. 
Approximately $2,653,000 is classified as Production and 
Gathering ($1,765,000 in FPC Account 332, Field Lines, and 
$555,000 in FPC Account 336, Purification Equipment) ; 
whereas only $978,000 is in Transmission Plant (FPC 
Accounts 365 to 371). 


The fact that the Gathering Company facilities require 
FPC certification—which is all that is held by Ben Bolt 
Gathering Co. v. F.P.C., 323 F. 2d 610 (5th Cir. 1963) (FPC 
Br. 34-35)—is totally irrelevant to the question we raise: 
whether the in-line price for sales to a gathering company 


should be below the in-line price for sales to pipelines. 
Indeed, the Commission has expressly held, in this very 
case, that the fact that a gathering company has been 
classified as a pipeline and certificated as such has no 
bearing on whether sales to that company are or should 
be made at a discount from sales to pipelines. Thus, 
Valley Gas Transmission Company was certificated as a 
pipeline, 28 FPC 237 (1962), but, as noted in our initial 
brief, the prior sales to Valley were excluded from the 
Commission’s reference list in determining the in-line price 
—they had been included by the Commission Staff witness 
at the hearing—on the ground that ‘‘producers who find 
it necessary to sell to a gatherer are generally compelled 
to sell at a discount below the pipeline price’? (SR. 4179). 


Similarly, Lone Star Gathering’s inclusion as a pipeline 
in a recent FPC Press Release (Dougherty Br. 35 n. 51) 
proves nothing; the same Press Release also lists Valley 
Gas Transmission Company as a pipeline. 
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In short, there is simply no basis, either in the record 
or outside of it, for distinguishing between Valley and 
Lone Star. Ironically, both halves of the inconsistent 
treatment accorded Valley and Lone Star worked to the 
disadvantage of the consumer: By excluding the low- 
priced sales to Valley from its reference list of sales, the 
Commission arrived at a higher in-line price than other- 
wise; and by applying the higher in-line price thus re- 
sulting to sales to Lone Star, it permitted an additional 
tax, in the form of Lone Star’s gathering charges, on the 
consumer. 


OI. REFUNDS 


In support of our contention that the Commission erred 
in deferring action on whether to order refunds of excess 
moneys collected under the ex parte temporary certificates, 
we pointed out that the parties were entitled to a prompt 
decision of the refund issue and that effective consumer 
protection required the ordering of refunds at the earliest 


possible moment. The Commission’s concession that we 
are correct on these two points (FPC Br. 36) considerably 
narrows the difference between petitioners and respondent 
on this issue. 


Although agreeing with us substantively, however, 
respondent asserts that the Commission’s deferral of re- 
funds was based upon (and presumably justified by) ‘‘the 
uncertain state of the law with respect to the Commis- 
sion’s refund authority’? (FPC Br. 36), and asserts that 
with the Supreme Court’s elimination of this alleged un- 
certainty in December 1965 ‘‘it may fairly be expected that 
the Commission’s orders with respect to the refund issue 

. should be forthcoming in the near future’’ (Br. 37). 


The Commission’s excuse for not taking action is un- 
persuasive. In January 1964—prior to the commence- 
ment of hearings in the proceedings below—this Court 
expressly held that the Commission had the power to 


19 


require refunds of excess amounts collected under tem- 
porary certificates and that the Commission could not 
refuse to exercise that power merely because it had failed 
to include an ‘‘express’’ refund condition at the time it 
issued the temporary certificates, Public Service Commis- 
sion of New York v. F.P.C., 117 App. D.C. 287, 329 F. 2d 
242. Despite the unmistakable clarity of this Court’s 
January 1964 decision, however, respondent asserts that 
the law became ‘‘uncertain’’ as a result of the Fifth 
Cireuit’s allegedly contrary view in its August 1964 
Callery decision, Callery Properties, Inc. v. F.P.C., 335 
F. 2d 1004, rev’d, United Gas Improvement Co. v. Callery 
Properties, Inc., 382 U.S. 223 (1965). The Commission’s 
reliance on Callery as a basis for its failure to act is belied 
by the following: 


1. Even before the Fifth Circuit decision, the Commis- 
sion had refused to act on the refund question, Amerada 
Petroleum Corp., Op. 422, 31 FPC 623 (March 1964), 


appeals pending, Nos. 7781 et al., 10th Circuit. 


2. The Commission itself has consistently held that it is 
not bound by court of appeals’ reversals of Commission 
policy where certiorari will be sought, is pending, or has 
been granted; and it specifically held that it would not be 
bound by any aspect of the Fifth Cireuit’s Callery decision, 
with the sole exception of refunds, pending final Supreme 
Court action, see, e.g., Union Texas Petroleum, Op. 436A, 
32 FPC 952 at 955 (1964). 


3. Even in the remanded Skelly dockets, where this 
Court had expressly directed the Commission to take 
further action on the refund issue, the Commission has 


8In Callery, the Fifth Circuit sustained the Commission’s power to require 
refunds of excess moneys collected under invalid permanent certificates, but 
held, contrary to the Commission, that the proper measure of refunds was the 
excess above the just and reasonable level, not the excess above the in-line 
level. The Supreme Court sustained the Commission’s use of the in-line level 
as the measure of refunds, 
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failed to issue any decision on remand even though over 
two years have elapsed since this Court’s decision. 


4. The Supreme Court sustained the Commission’s 
refund power and refund responsibility in the broadest 
possible terms on December 7, 1965—United Gas Improve- 
ment Co. v. Callery Properties, Inc., supra—but, in the 
five months which have elapsed, the Commission has made 
no visible progress in disposing of the refund problem. 


Accordingly, although we agree that a Commission order 
on refunds ‘‘should be forthcoming in the near future’’ 
(emphasis supplied), we fear that unless this Court 
specifically requires the Commission to act, there is a real 
danger that the Commission will, as it has for the past 
four years, continue to defer action on refunds. 


The Dougherty intervenors’ argument (Br. 44-48) that 
this Court is powerless to review the Commission’s de- 
ferral of the refund question reveals an unrealistic and 
inconsistent view of the requirements of judicial review. 
On the one hand, the intervenors suggest (Br. 45) that our 
present appeal comes too late—it is their position that 
we should have appealed from the Commission’s earlier 
procedural order; on the other hand, they suggest (Br. 
47-48) that our present appeal is premature—presumably 
it is their position that review may not be instituted until, 
as the result of still further delay (how much we are not 
told), the Commission’s action becomes ‘‘unreasonable’’. 
We do not believe that the seriatim appeals suggested 
by the producers are required by the statute or are in 
accordance with sound appellate procedures; obviously, the 
most logical time for appeal is at the time the Commission 
enters its final order in the case. The Commission appears 
to share this view, see F'.P.C. Annual Report, 1965, pp. 27- 
28, and, more importantly, so does this Court. Texaco 
Inc. v. F.P.C., 117 App. D.C. 268, 329 F. 2d 223 (1963), cert. 
denied, 375 U.S. 941. 
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CONCLUSION 


For the reasons set forth herein and in our initial brief, 
the orders under review should be set aside. 


Respectfully submitted, 


Kent H. Brown 
55 Elk Street 
Albany, New York 12225 
Morton L. Simons 
902 Federal Bar Building 
Washington, D. C. 20006 
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ORDER WITH RESPECT TO BRIEFS ) 
JOINT APPENDIX, AND RELATED PROCEDURES 
Upon the joint motion of the principal parties and the Joinder therein, 
or absence of objection thereto, by other parties » the Court orders: 
& Dates for filing briefs » followed by printed joint appendix, and 
for tentative designations and finel agreement on the portions of the 
record(s) to be printed in the joint appendix shall be as follows: 


1966 
Feb. 28 Petitioner(s) brief(s) to be served and filed 


7 Petitioner(s) tentative designations to be served (printing 
to be started and carried through galley proof stege) 


Respondent(s) brief(s) to be served and filed end F.P.c,. addi. : 
tional designations served (printing to be started similarly) j 


intervenor-respondent(s) additional tentetive designations to 
be served 


Petiticner(s) reply brief(s) to be filed end served and fina? 
designations served 


Informel egreement on designations to te reached 


Printed jcint eppendix to te served and Tiled 


>. For the purposes of this order any intervenor objecting to the order(s) 
duly complained of by the petition(s) shall be deemed a petitioner and any in- 
tervenor supporting such order(s) shall be deemed a respondent. Any amicus 
pric? objecting to the order under review shall be filed not later than the 
date provided for petitioner(s) main brief(s) and any amicus brief supporting 
the order shall be filed not later than the date for respondent(s) brief(s). 

c. This order is without prejudice to the filing or disposition of any 
motion to dismiss which has been or may be filed in the above-entitled case(s), 
but if such a motion is filed and remains not acted upon on a date two weeks be- 
fore the date fixed in paragraph a. above, for filing petitioner(s) brief(s), the 
entire schedule fixed by paragraph &., may on motion be suspended pending further 
order of the court. 

a. Any party or amicus may file, or join with eny other in filing, a single 
brief in the above-entitled case(s). 

e. In the briefs citations shall be made to the record(s) as certified to 
this Court (e.g., "R. 000") instead of to the pages of the printed joint appen- 
dix; and the joint appendix shall be printedtin accordance with the Rules oe Gils 
Court except as follows and as provided in paragraph (g) below: 

The page numbers of the record(s) as certified to this Court 
a very distinct manner 

shall be printed in vold-fased-type at the precise points where 

each new certified record page begins. 
Running heads shall be printed in-bold-faced-type at the 
outer top corner of each page of the joint appendix to indicate 


the first and last record pages, any part of which appears on the 


respective left and right page of each facing pair of joint appen- 


dix pages. 


* “Printing” as referred to herein includes photo offset or other reproduction 
permitted by the Court's rules. 


The usual numerical pagination of the joint appendix shall 
ve printed ia-modern-(d--en-Light—faced) type in the center of 
each joint appendix page, at the bottom. All omissions from 
the record as certified shall be indicated by asterisks. Where 
portions of testimony are printed, the names of the witness and 
examining counsel shall be printed at the head. Where any part 
of an exhibit or other document is printed, its mmber or letter, 
and description, as shown in the certification of the! record, 
shall be printed at the head. All portions of the record shall 
be printed in the sequence in which they are peginated in the 


certification of the record. It is not necessary to print in 


the joint appendix any of the filings made in this Court, except 


as provided in g., below. 

f. A single joint appendix to the briefs shall be printed, served; ana 
filed by petitioner(s) comtaining agreed-upon portions of the record(s) cer- 
tified by the respondent, Federa. Power Commission, in the above-entitled 
case(s). If this order is entitled in more than one case the respondent 
Commission's filing of a single certification of the record(s) is authorized. 

g. Counsel for all parties shall severally and jointly endeavor to keep 
the size of the joint appendix to the minimum. Only such portions of the 
certified record shall be designated and printed in the joint appendix as 
have been cited in briefing and are necessary for the Court to read in order 
to resolve controverted issues. The final informal agreement on designations 
is to permit (1) minor adjustments and corrections not affecting the substance 


of the tentative designations; (2) withdrawals of parts of previous designations, 
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if consented to by all other parties; (3) supplementary designations to 
fairly provide the context for, or correct prejudicial omissions in, final 
designations by 2 petitioner where no written citation other than those 
already appearing in the briefs is substantially needed to lead the Court 
thereto, or where counsel making the supplemental citation state in writing 
their intention to supply the Court with citation thereto in their oral 
argument, and such supplemental designations otherwise satisfy the first 
two sentences of this paragreph. All designations shall be made by line 
and page of the beginning and ending of each portion. 

h. Without prejudice to any final award of costs, petitioners shall 


initially vay for the printing of the joint appendix (including all of the 


incremental cost of all portions, by whomever designated, of the additional 
* 


40 copies hereinafter referred to), dividing the net unreimbursed cost 
thereof among themselves as they shall egree, and reimbursemunt shall be 
made to them by other parties (except the Federal Power Commission), re- 
spectively, for the pro rata costs of printing (other than for such 40 copies)” 
the portions such parties designate which have not previously been desiymated 
vy petitioners or the Federal Power Commission. If two or more parties sup- 
porting the order or orders under review make duplicating designations of 
portions not previously designated, they may allocate the reimbursement of 
the cost of such portions among themselves as they may agree. 

4. Six copies of each petition for review, brief, joint appendix, or 
any printed motion or other printed pleading, and three copies of every other 
motion, designation, or pleading shall be served on every party to the pro- 


ceeding at that time, but where two or more parties are represented by the 


IT 


* fhe provisions for 40 extra copies applies only if the joint appendix 
is printed. 
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same counsel they shall be deemed a singie party for the purpose of this 
paragraph; also 40 extra copies of the joint appendix. shall be printed 
and made available at the incremental cost of printing such additional 
copies for any subsequent proceedings in the Supreme Court in this matter. 

j. The Clerk is directed without waiting for the filing of the joint 
appendix to calendar the above-entitled case(s) for oral argument as soon 
after the date fixed for filing the joint appendix as the business of the 


Court will permit . 


are not consolidated except as herein expressly provided. | 

k. In the event of any disagreement arising iecercen the Court may, 
upon motion, regolve the same in accordance with the terms hereof, the ap- 
plicable rules of the Court not in conflict herewith, and principles of lew 


and equity. 


1. Pre-argument conferences and related procedures are dispensed with. 


